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Tntroduction

The human rights sitvation in Bangladesh requites the usgent attention of the interna-
tional community, There are numerous matters that give rise to grave concern and
whilst the International Crimes Tribunal, Bangladesh (hereinafter: Tribunal) may be
considered one of the fundamental areas that requite attention, it is not the only matter
of concern and the general breakdown in human tights protection, encompassing at-
bitrary arrest and detention, torture in police custody, enforced disappearance and ex-

tra-judicial killings are widespread.

I make these points with full recognition that T am not an impartial observer; 1
represent the interests of clients who face trial, and further, [ have submitted a report
previously to a Congtessional Hearing on the Baﬁgladesh. However, the concerns [
raise are legitimate, and objective, and not partisan, in fact, many of these concerns
have been echoed by the former Unifed States Ambassadot-at-Large for War Crimes
Issues, Stephen J, Rapp, United Nations Wotking Group on Arbitrary Detention,
United Nations Special Rapporteur for the Independence of Judges and Lawyers,
United Nations Special for Summary Execution, United Natons Special Rapporteur
on Torture, International Bar Association War Crimes Committee, Human Rights
Watch, Intetnational Center for Transitional Justice, Amnesty International, No Peace
Without Justice, International Commission of Jutists to name just a few. Itis of par-
ticular concern that many of these various osganizations have seemingly given up on

Bangladesh due to the Government’s unwillingness to engage in dialogue.

As an example of the contempt with which the Bangladesh Government appears to
hold international institutions is their abject failure to engage with the UN Special

ptocedures branch despite 2 number of adverse opinions, and futther, their rejection



of any form of criticism made, regardless of the credibility of those that make such

comiments.

There is also a great deal of apathy due to the lack of a representative opposition that
can engage with the international community. It is with all of these mactters in mind,
that it is strongly recommended that the United States engage on a setious level with
the Government of Bangladesh, along with the United Nations Office of the High
Commissionet for Human Rights, the other major financial contributors to Bangla-
desh including the United Nations, United Kingdom and the Butopean Union, with a

view to establishing a sense of normality and greater accountability,

It is recommended that the United States Congress takes the lead in recommending to
the United Nations Human Rights Council that an International Commission of Fx-
perts be established to conduct an independent and impartial inquiry into the Interna-

tional Crimes Tribunal, Bangladesh as a matter of prority.

The issue is dealt with in mote detail below, however, the stance adopted by the Bang-
ladesh Government regarding political opposition and any who seek to criticize the
(Government ot its policies, is undermining civil society to such an extent that instances
of untest are becoming common and widesptead, and further, there is an argument to

suggest that oppression on the scale we see in Bangladesh is assisting extremist groups.

The US Government will no doubt be aware that IS have already publically stated that
Bangladesh is a target, and therefore, in considering the lack of respect for the principle
of the Rule of Law, we must also consider the wider consequences and how Bangla-

desh is now some way into its descent towards autocracy.



11 The Current Political Situation

8. During 2015 the political polatization of Bangladesh and the governmental policies of

oppression have placed the countty on the verge of greater and more divisive conflict.

9. The cause of political viclence in Bangladesh can be traced back to the 2014 elections.
In defiance of the Supreme Coust’s recommendations and despite disagreements from
the political opposition, the Awami League-led Government decided to call elections
without appointing a caretaker government to ovetsee them, as was the tradition for
neatly two decades. Given the high risk of electoral fraud, the main opposition party,
the Bangladesh National Party (BNP) boycotted the elections, joined by a coalition of
20 parties shating the same demands. Moreover, Jamaat-e-Islami, the third biggest po-
litical actor in the country, was precluded from taking part in the elections; conse-
quently, the Awami League won the overwhelming majority of the seats in patliament,

a significant propottion of those seats being won uncontested.

10.  This unrepresentative, unjust and internationally-criticized electoral process was con-
sidered “one of the most vislent in the conntry’s bistory "1 as 500 citizens lost their lives in
confrontations between protesters and governmental forces”. The attacks and limita-
tions to opposition forces wete so blatant as to place the Jeadet of the BNP under
effective house arrest; and induce the withdrawal of 2 coalition partner of the Awami
League, which joined the boycott. A dozen political leaders were either killed or ar-
rested as part of the brutal reaction of the Bangladeshi government to the boycott and

the protests’. According to Human Rights Watch, Bangladeshi security forces carried

1 Human Rights Watch (2014): “Democracy in the Crossfire: Opposition Violence and Government Abuses in the 2014 Pre-
and Post- Election Period in Bangladesh”, April 2014, TSBN: 978-1-62313-1272, p. 1.

2 Vuman Rights Watch, “Bangladesh: [Lind Deadly Cycle of Crimes”, ©6th  February 2015,
hup:/ /www.how.org/news/2015/ 02/06 /bangladesh-end-deadly-cycle-crimesa

3 Human Rights Watch, “Democtacy in the Crosshre: Opposition Violence and Government Abuses in the 2014 Pre- and
Post- [lection Period in Bangladesh?”, April 2014, ISBN: 978-1-62313-1272, p.3.
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out extra-judicial executions, enforced disappearances, and arbitrary arrests® before,

curing and after the electoral period.

Despite the gravity of the political violence that erupted from the unfairness of these
elections, reports confirmed new electoral irregularities in the subsequent municipal
elections, including intimidation of opposition candidates, hatassment of the media,

vote rigging and the capture of polling centres by government security forces.

January 2015 marked the first anniversary of the elections, and opposition forces or-
ganized demonstrﬁtions, strikes and transpost blockades to protests against the legiti-
macy of the Awami League government and demand its resignation. The government,
after issuing 2 ban on any anti-government public demonstrations, responded with
lethal violence and resorted to a further significant crackdown on the opposition that

lasted for months.

Although denied by the Awami-League government, BNP-leader Khaleda Zia was
placed under house atrest, her offices were locked and a large police presence impeded
het exit. She spent two weeks effectively detained in her offices®, with vety limited
access to basic needs, such as food and electricity. At the same time, other relevant
opposition leadets, such as Mirza Fakhrul Islam Alamgir —BNP’s Acting Secretary

General— or Shamsher Mobin Chowdhury, wete atbitrarily arrested®,

4 Tbid, p.1.

% Amnesty International, “Bangladesh: human Rights deteriorate as political violence esealates™, Public Statement, 20 January

2015, p. 2.

S fhidew, p.

4.



14. This new wave of political violence, exacerbated by the reckless and unlawful brutality
showed by Bangladeshi security forces, took at least 150 lives’. Human ﬁghts groups
estimate that in the first seven months of 2015 mote than 4,500 people were injured
as 2 result of political violence®, and over 10,000 perceived political opponents were
arrested’. Most of these detentions are arbitrary, as they are based solely on the mere
membership of a dissenting political group'®. These massive attests endanger the phys-
ical integrity of thousands of citizens; first, due to the deplorable prison couditions;
and second due, to the numerous reports of torture and sexual violence in ptison'".
Indeed, numerous prisoners get ill and 26 have died in prison due to the lack of medical
treatment and substandard food". Moteover, several atrestees were killed whilst being

arrested, as will be analysed in following sections.

15. Far from acknowledging and investigating the responsibility of the law enforcement
authorities, the government blamed the opposition for the violence and threatened to
commence judicial proceedings against its political leaders. For example, Mirza Fa-

lchrul Islam Alamgir and Shamsher Mobin Chowdhury faced chaiges of instigating

? Tluman Rights Watch, “Bangladesh: Investigite Case of Enforced Disappearance”, 18th  March 2015,
http:/ /www.hrw.arg/news /2015 /03717 /bangladesh-investigate-case-enforced-disappeatance

& Odhilcar, “Six-Months Human Rights Monitoring Report”, 1= July 2015, htp:// 1dpy051veyxhdl o8ei16kk7s19t2 wpen-

i . loads 5/07/human-rights-monitoring-Six-Monthly-report-2015-eng.pdf, and
Odhikar,  “Ilurman  Rights  Monitoring  Report,  July 1 =31, 20157, 1t Awgust 2015,
http:/ /1dgy051vgyxhd108cj16kk7s19 EZ.\vpcngine.netdna-cdn.com/\vp-content/uploads/2015/08/11uman~rights-monitor—
ing-July-Monthly-report-2015-eng pdf

9 Bergman, . “Free speech under fire in Bangladesh”, 17th April 2015, Al Jazeera America, hitp:/ /america.aliazeera.com/ar-
ticles/ 2015 /4/17/bangladesh-press-freedom.html

10 Odhikar, “ITuman Rights Monitoring Repost: February 1-28, 20157, st March 2015, hup: /[ odhikar.org/human-ights-
monitoring-report-february-2015 /

1l Amnesty Intemational, “Amnesty International Report 2014/15: The State of the World’s Fluman Rights”, 2015, ISBN:
978-0-86210-488-7, p. 73; and Asian Human Rights Commission, “Bangladesh: Seop Disappearances and extrajudicial exe-
cutions”, 28th January 2015. Dac ID: AFIRC-STM-023-2015 htip:/ foww humanrights.asia/news Jahrc-news/ AHRC-STM-
023-2015

12 Odhikar, “Six-Months Human Rights Monitoring Report”, 13 July 2015, hitp://1dgy051vgyshAo8cj 16ck7e19f2 wpen-
inenetdna-cdn.com/w) 15 /07 /human-rights-monitoging-Six-Monthly-report-2015-eng.pdf




violence in 2015, inspite of the absence of evidence proving their responsibility for
any violent episodes. Khaleda Zia was further charged with instigating an arson attack
that killed seven people”. According to Amnésty International, these arrests had a
mete political character™, which constitutes a violation of the freedoms of expression,
association and peaceful assembly. Sadly, this is not an isolated incident. During the
l'ast years, numerous political opponents have suffered politically motivated arrests and
the judicial branch of power has been systematically manipulated to further political

gains.

16. Massive atrests and the use of violence are not the only tools of oppression used by
state security forces against the civilian opposition: the Asian Human Rights Commis-
sion reported that the houses and business of political opponents were also being de-

molished, forcing their families to displace'®,

17. Fundamental liberties and human tights, including the freedoms of association and of
expression, are at the lowest levels in the country. ]ourﬁalists regularly confront sys-
tematic pressutes and censorship from the Government', which also suspended and
banned the publication or broadcasting of certain ideologically opposed newspapets
and TV channels”’. In November 2015 the government blocked the services of Face-

book, WhatsApp and Viber “on security grounds”, however, the measute was taken

# BBC, “Bangladesh opposition leader Khaleda Zia charged over arson attack”, 4th  liebruary 2015,
htip:/ S bbe.co.uk/news/world-asia-31127763

1 Amnesty Intetnational, “Bangladesh: human Rights deteriorate as political violence escalates”, Public Staternent, 20 January
2015, p. 4.

1 Asian Human Rights Commission, “Bangladest: Government drive against opposition and citizens”, 21st January 2015,
Doc [D: AHRC-5TM-014-2015 http:/ /www.humanrghts.asia/news /ahre-news /AHNRC-STM-014-2015

18 Amnesty International, “Stop them Now! Bangladesh: enforced disappearances, torture and restrictions on freedom of
expression”, 2014, p. 18.

17 Odikhar “A journey towards anarchy, political uncertainty and hwman rights violations: possibilities of dice consequences
if there is no negotiated political settlement ” 4th January 2015 http://odhikat.omg/ a-journey-towards-anarchy-political-un-
certainty-and-human-rights-violations-possibilities-of-dire-consequences-if-these-is-no-negotiated-political-settlement/



immediately after the Supreme Court upheld the death penalty in respect of two indi-
viduals convicted by the ICT", thus, inviting us to believe that the Government was
attempting to limit public criticisms to the judicial process. It would not be the first
tirﬁe that the Bangladesh establishment has attempted to curtail criticism of the ICT:
the journalist David Bergman was condemned to “simple imprisonment till the rising
of the coutt” and a finc of Taka 5,000 for publishing concerns about the serious flaws
of the process and due process violations in the proceedings conducted in front of the

ICT".

18. Several journalists have suffered attacks during the last year™ and their offices have
been raided™. Their independence have been subjected to further pressure as a result
of the governmental crackdown on the opposition and the increasing governmental
control over narratives™. This has limited the ability to report impartially on the events
occutring during the last year. The arrest and intimidation of Abdus Salam, chairman
of the Ekushey TV channel, is representative of the overwhelming and intolerable

pressure that the media critical of the government has received since January 201.5%.

1B Husain, 1. and Hasan, K., “Facebook, WhatsApp, Viber blocked in Bangladesh™, Dhaka Tribune, 18" November 2015,
http:/ /www.dhakatribune.com/ bangladesh /2015/nov/18/ govt-orders-blocking-facebook-whatsapp-viber

19 Human Rights Waich, “Bangladesh: Conviction of Journalist Chills Speech”, 5th  December 2014,
http:/ fwww.hrw.org/news/2014/12 /05 /bangladesh-conviction-journakist-chills-speech

20 Oghikar, “Human Rights Monitoring Repore: February 1-28, 2015, 1st March 2015, htp: ikar.org/human-rights-

monitoring-report-february-2015/7, p. 12.
21 [hid, p. 13.

22 [hid, p. 12.

23 Amuesty International, “Bangladesh must investigate deaths and release prisoners held in opposition crackdown™, 8th
January 2015, herp://www.amnestyusa.otg/ news/ news-itern/ bangladesh-must-investigate-deaths-and-release-prisoners-
held-in-opposition-crackdown



19.  Freedom of expression deteriorated even further with the approval of Information
and Communication Technology Act™, which in practice is used to target the expres-
sion of information ctitical of the government and the dissemination of information
on human rights violations. Indeed, numerous bloggers, activist and human rights de-
fenders have been charged under this law™, and those criticizing the government ate
frequently defined as “traitors”™. Furthermore, the approval of the “The Foteign Do-
nation (Voluntary Activities) Regulation Act 20147, allows for a government control
of NGOs and limits its reporting activities”. These actions against the media and
NGOs, and the more general attacks to the political opposition, are the result of a
governmental intent to “supprers crifieism oy dissen?”® and constitute a violation of free-

dom of expression, recognized in article 19 of the ICCPR, treaty to which Bangladesh

is party.

20. Moteovet, there have been different standards for pro- and anti-government demons-

trations. While Section 144 of the 1898 Code of Ctiminal Procedure formally forbade

2t Ammnesty International, “Amnesty International Report 2014/15; The State of the World’s Fuman Rights”, 2015, ISBN:
978-0-86210-488-7, p. 72,

% Amuesty International, “Stop them Now! Bangladesh: enforced disappearances, torture and restrictions on freedom of
expression”, 2014, p. 17; Odhikar, “Muman Rights Monitoring Report: February 1-28, 20157, 1st March 2015, http://odhi-
kar.org/human-rights-monitoring-report-february-2015/, p.17

% IMADR, “Human Rights Defenders in Bangladesh and Accountability in Sti Lanka (HRC 28th, 2015, OS)”, Smtement,
17th March 2015, huip:/ /imadir.org/hrds-bangladesh-accountability-sri-lanka-hrc28th-2015-08/

27 Odikhar “A journey towards anarchy, political uncertamty and human rights violations: possibilities of dice conscyuences
if there is no negotiated political setlement ™ 4th January 2015 http:// odhikar.org/a-joutney-towards-anarchy-political-un-
certamty-and-human-rights-viclations-possibilitics-of-dite-conscquences-if-there-is-no-negotiated-political-scttlement/

2 Foreign & Commonwealth Office, “Muman Rights and Democracy: The 2014 Toreign & Commonwealth Office Report™,
March 2015, ISBN 9781474114882, p 3



all public protests™, the ruling party was still authorised to organise its own demons-

trations™.

However, the government is completing its policy of power accumulation and elimi-
nation of political opposition using the judicial arena. The judicial process before the
International Crimes Tribunal in Bangladesh is so filled with procedural irregularities,
political interference, judiciary partiality and instances of unfairness that it can only be
perceived to be a tool of political vendetta designed to target the opposition. Indeed,
according to Lord Carlile QC, “the root cause of this latest divirion is the International Crimes

Tribunal™".

In practice, the trials before this tribunal have created further conflict and disunity.
Protests against the unfair and selective nature of this tribunal were responded to with
extreme violence by the Special Security Forces; and ended with the mass killing of
civilians on 5-6th May 2013™ and on 28th February 2013, with “zhe highest number of

cipilian &illing recorded ever in the history by the state a(geng;”"’ 3

This continuous unrest, the indiscriminate crackdown on the opposition and the sys-
tematic policies of oppression by the Awami League government has created an un-

precedented security crisis.

» Asian Human Rights Commission, “Bangladesh: Crackdown on media and opposition intensifies”, 12 January 2015. Doc
1D: AHRC-STM-008-2015 11[lp://\\'\ﬂx',humnnrights.;15i:1/ncw.~'/:1|1n:—n(:\\'s/;\l--[!l(ﬁ—S'l‘T\-[—(l[)S-2‘5) 15
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31 Letter to the Re. Hon. William Hague MP, 18® October 2013, available at: http://lmcnd\'isurygmup.cum/\vp—amtcnt/upﬂ
loads/ 2013/ 10/ Letter-to-the-Re-Hon-William-Hague-MP-181013.pdf, last accessed: 18 September 2015.

32 Citizens Tnternational (2013): “Mass Killing in Bangladesh™, 13th May 2013, available at: hop:/ /www.cinzens-internatio-
nal.org/ci2012/2p=2826, Tast accessed: 23rd September 2015.

3 CNN (2013): “Mass killing and Genocide in Bangladesh on 28th February, 20137, Report, 4th May 2013, available at:
http:/ /ireport.cnn.com/ docs /DOC-936395, last accessed: 23rd September 2015.




24, The gravity and depth of this crisis was already acknowledged by the U.S. Congres-
sional Subcommittee on Asia and the Pacific in the hearing “Bangladesh’s Fracture:
Political and Religious Extremism”, organized on 30th April 2015. The patticipants of
this hearing atgued that the current security ctisis “may lead io a further breakdown of order
that conld open space Jor Inlamic militansy or for the military fo take power™. Thus, extremism
and authoritarianism are the two fotecasted outcomes of the current political situation

in Bangladesh.

25. The United Nations has also issued statements concerning this security crisis: Ravina
Shamdasani, spokesperson for the UN High Commissionet for Hutnan Rights, called
upon the Bangladeshi government to ensure “that all measures taken to vestore law and order
are conducted in line with ithe parameters set by intsrnational human rights law>. Nevertheless,

the Bangladesh government seems to have obviated this recommendation,

26. Political violence in the country extraordinarily affected the normal life of its citizens
and has had damaging consequences for the economy of the countery. Accordiag to all .
majot international human rights organizations, human rights violations are ordinary
in Bangladesh. Thousands of citizens have suffered the reign of terror of the govern-

" ment security forces, the space for dissent has progressively disappeared and the gov-

ernment is slowly taking control of all political narrative in the country.

27, The numerous instances of extrajudicial killings and enforced disappearances, the po-

litical violence, the unstable situation at the border with India, the progressive rise of

R

# Subcommittee on Asia and the Pacific (2015): “Bangladesh’s Fractare: Political and Religious Extremism”, Comimitiee on

Forcign Affairs, House of Reptesentatives, 30 April 2015, Washington DC, available at: hetp://docs.house.gov/meet.
ings/HA[FAQ5/20150430/103406/HTHR G-114-FAQ3- Transcript-20150430,pdE, last aczessed: 245 Seprember 2015, . 2,

% Ravina Shamdasani, “Press bricfing note on Bangladesh”, Office of the UN High Commissioner for Fluman Rights, 16th
January 2015, hutp:/ /www.ohchr.org/EN/NewsEvents /Pages /DisplagNews.aspxiNewsID=15490&Langl13=F



extremism, and the violent repression of dissent by secutity forces threaten the security

of Bangladeshi citizens.

28.  The pervasive impunity of the Security Forces, which operates arbitrarily, seems to
have aggravated this security crisis. Worryingly, high-profile political leadets issued
public statements promising impunity for the commission of human rights violations
against the opposition®, which in practice provided a carte blanche to security forces to

confront protesters with extreme violence in the first three months of 2015.

29.  Illustrative examples of these inciting and inflammatory statements include, Bangla-
deshi Prime Ministet, Sheikh Hasina declating “as #he bead of the government I'm giving [the
police] the Fberty to take any action wherever and whensver it will be deemed necessary” 1o stop the
arson attacks”, and in another occasion she added that "zhe bands of the culprits who matke

and burl petrol bombs should be burnt so they can feel the pain of arson victims™>".

30. Such statements from a political leader of a country and the main representative of the
state are to be viewed with the utmost of concetn. They seem to promise a selective
application of the rule of law and provide security forces with absohate libetty to use

unrestrained and indiscriminate force against protesters. These statements ate, thus, in

% See Amnesty Tnternational, “Bangladesh: Excessive police force not the answer to horrific petrol bomb attacks™, 29" Jan-
uary 2015, https://www.amnesty.org/en/articles/news/2015/01/ban ladesh-excessive-police-force-not-answer-horrific-
petrol-bomb-attacks/, Asian Federation Against Involuntary Disappearances (AFAD) and Asian Forum for Human Rights
and Development (FORUM-ASIA} “Bangladesh: Exteajudicial killings and enforced disappearances amidst political impasse
must end”, 10th February 2015, htp://odhikar.o afad-and- forum-asis-statement-on-bangladesh-extrajudicial-killings-and-
enforced-disappearances-amidst- , Human Rights Watch, “Bangladesh: Tind Deadly Cycie of
Crimes™, 6th February 2015, hitp: . news/2015/02/06 /bangladesh-end-deadly-cycle-crimesa and BD News,
“Stop violence at any cost, I take all liability: PM tells police”, 28" January 2015, hitp:// bdnews24.com/bangla-
desh/2015/01 /28 /stop-violence-at-any-cost-i-take-all-liability-pm-tells-police

51 Amnesty Tnternational, “Bangladesh: Excessive police force not the answer to horrific petrol bomb attacks”, 29™ January
2015, https:/ /www.amnesty.org/en/articles/ news/ 2015/01/bangladesh-excessive-police-force-not-answee-hotrific-petral-
bomb-attacks/

8 Asian Human Rights Commission, “Bangladesh: Government drive against opposition and citizens”, 21 January 2015.
Doc ID: AHRC-STM-014-2015 http:/ /www.humanrights.asia/news /ahre-news /AHRC-STM-014-2015
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32.

33.

breach of international standards, and in particular seem to disregard the requirements
set out in the UN Code of Conduct for Law Enforcement Officials® and the UN Basic

Principles on the Use of Force and Firearms by Law Enforcement Officials®,

‘This interpretation of Ms. Hasina’s wotds are furthet confirmed by the the Asian Fe-
deration Against Involuntaty Disappeatances (AFAD) and the Asian Forum for Hu-
man Rights and Development (FORUM-ASIA), which teported that several ministers,
members of the Awami League, and policemen “have issued ditectives to shoot sus-

pected attackers on sight™.

Eisctra-Judscial Killings and Enforced Disappearances

(a) Extrajudicial kiliings

There is widespread evidence of torture; cruel, inhuman or degrading treatment os
punishment; and arbitraty detention in Bangladesh. Extrajudicial killings and enforced

disappearances have also become a common practice in the country.

Odkhikar, a reputed domestic human rights organization, reported 111 extrajudicial kill-
ings by secutity forces from January to July 2015. The victims were shot, beaten, stran-

gled or tortured to death. The majotity of the citizens lost their lives at the hands of

¥ UN General Assembly, Code of conduet for bow enforcement officials, 5% lebruary 1980, A/RES/34/169, htip: / fwww.ref-
wartld.org/docid/48abd572e.himl

*° United Nations Congress on the Prevention of Crime and the ‘l'reatment of Offenders, Basi Prineiples on tbe Uss of Farve and
Firearms by Law Epforcement Officiads, Tth September 1990, hap:/ /fwww.ohchr.otg/Documents/Professionallaterest/ fire-

arms.pdf

# Asian Ifederation Against Invohintary Disappeazances {AFAD) and Asian Ferum for Fuman Rights and Development
(FORUM-ASIA) “Bangladesh: Extrajudicial kilkings and enforced disappearances amidst political impasse must end”, 10th
February 2015, http://odhikar.org/ afad-and-forum-asia-statement-on-bangladesh-cxtrajudicial -killings-and-enforced-disap-
pearances-amidst-political-impasse-must-end/



cither the police or the Rapid Action Battalion (RAB)™, the latter having become syn-
onymous with brutality and subject to significant international ctiticism given the man-
ner in which it approaches its responsibilities. Given the high degree of impunity
promised by political leaders, this exorbitant number of killings could hardly be con-

sideted surprising.

34. Officially, 86 out of the 111 extrajudicial killings took place during alleged crossfire.
The official versions, nevertheless, echo numetous past instances of cases in which the
official authortities had alleged that a certain person had died during crossfire and evi-
dence was later discovered proving that the victim had been summarily executed by
Bangladeshi security forces while being unarmed". Consequently, human rights or-
ganizations question the official number of casualties in crossfire and suspect that the

number of summary executions is higher than in the official versions.

35.  As a matter of fact, the families of several victims, including activists and members of
the political opposition, reported having witnessed the arrest of their family members
before they appeared dead™. The security forces usually allege that the person died in
a gunfight or in a road accident, as, frequently, killings during crossfite are denied fur-
ther investigation by the Bangladeshi judiciary and security forces, leaving the real facts

unclear®.

42 Odhikar, “Six-Months FHuman Rights Monitoring Report”, 15t July 2015, htp: ,fZ1dgyOSlvgg\thSc:]16kk'."s‘l9f2 wpen-
pine.netdna-edi.com/wp-content /uploads /2015 /07 /human-rights-monitoting-Six-Monthly-report-2015-eng.pdE

43 Fluman Rights Watch, “Democracy in the Crossfise: Opposition Violence and Government Abuses in the 2014 Pre- and
Post- Election Period in Bangladesh”, April 2014, ISBN: 978-1-62313-1272, p. 3.

# Asian Human Rights Commission, “Bangladesh: Governmene drive against opposition and citizens”, 215 January 2015,
Doc ID: AHRC-STM-014-2015, hitp:/ /www hurmanrights.asia/news fahrc-news/AHRC-8TM-014-2015

45 Amnesty International, “Bangladesh: Excessive police force not the answer to horrific petrol bomb attacks”, 20% January
2015, https.//www.amnesty.org/en/articles/news/2015/01/bangladesh-excessive-police-force-not-answer-horrific-petrol-
bomb-attacks/ and Human Rights Watch, “Bangladesh: End Deadly Cycle of Crimes®, 6th February 2015,
http:/ /www.hrw.org/news /2015 /02/06 /bangladesh-end-deadly-cycle-crimes.




306, At least 35 victims were recognized metnbers of political parties in the opposition,
which invites to question the potential political motivation of their deaths. Indeed, on
11" January 2015, Mr. Tofail Ahmed —Commerce Minister of Bangladesh— declared
that “BNP would meet the fate the Naxalites did after the country's liberation in
19717%,

37 Among those political opponents that have been extra-judicially killed are Matiur Rah-

man, Vice-President of the Shyampur Union unit Chhatta Dal (BNP’s student wing)*’;
Nuruzzaman Jony, General Sectetaty of the Khilgaon Thana unit Chhatra Dal®®; and
Imreul Kayes, Municipal Councillot of Narai! District. They all were allegedly killed
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during “gunfights™”, although there are reports proving that the first two had been

previously arrested.

38. It is of note that although political violence has decreased since March 2015, extraju-
dicial killings have continued to take place for months, For example, in July 2015,

Odhikar reported seven killings, all of them duting alleged “crossfire”,

39. However, these statistics do not include the names of thosc executed after having been
found guilty of international crimes by the ICT. Given the unfair nature of the process,
the politicization of the trials, the blatant denial of due process, and the gross human

rights violations occutred during the judicial proceedings, these executions could be

16 Asian Human Rights Commission, “Bangladesh: Crackdown on mediz and opposition intensifies”, 12 januaty 2015, Doc
iD: AHRC-8TM-008-2015 http:/ /www.liumanrights.asia/news/ahre-news / ATRC-STM-008-2015

#1 Odhikar, “Fluman Rights Monitoring Report: January 1-31, 20157, 1st Februatry 2015, hitp://odhikar.org/human-righes-
monitoring-report-january-2615/, p.11; and Asian Human Rights Commission, “Bangladesh: Government drive against op-
position and citizens”, 21st January 2015 Doc ID: AFIRC-STM-014-2015 http:/ /www.humanrights asia/news /alrc-
news/AHRC-STM-014-2015
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4 Asian Human Rights Commission, “Bangladeshl: Government deive against opposition and citizens”, 21st January 2015,
Daoc TD: AHRC-5TM-014-2015 htp:/ /www.humanrights.asia/news /ahec-news / AHRC-S1'M-014-2015



considered an atbitrary deptivation of life and, therefore, amount to summary execu-

tons.

(b) Enforced disappearances

40. In addition, from January to July 2015 the same organization documented 40 cases of
enforced disappearances of persons that had been “picked up allegedly by the men
claiming to be members of law enforcement agencies™. This last figure rises to 208
when expanding the time pefiod to January 2009°. The whereabouts of 109 of these

. . . . . il
individuals still remain unknown®.

41, on occasions the cases of enforced disappearances in Bangladesh result in cases of
extrajudicial killings: nine of the people disappeared in 2015 were later found dead™,

while the whereabouts of 10 disappeared are still unknown.

42, Frequently, the Detective Branch (DB) of Police, the Rapid Action Battalion (RAB),
and the Joint Forces are related to the cases of enforced disappearances, as the families

of the persons disappeared alleged that their family members had been detained by

50 Odhikar, “Six-Months Human Rights Monitoring Report”, (3t July 2015, htp://1dgy051vgyxh4lo8ci16klTs19f2 wpen-

inc.netdna-cdn.com/wp-content/uploads/2015/07 /human-rights-monitoring-Six-Monthly-report-2015-eng.pdf;, - and
Odhikar, “Human Rights Monitoring Report,  July 1 -31, 20157, 1 August 2015,
http:/ / 1dgy051vgy<h4108ci16kk 75192 wpengine netdna-cdn.com/wp-content/uploads/ 2015/08/human-rights-monitor-
ing-July-Monthly-report-2015-eng.pdf

st FIDH and QOdikhar, “Joint Statement for International Justice Day by Odhikar and FIDH®, 174 July 2015, http:/ /odhi-
kar.org/joint-statement-for-international-jus tice-clay-by-fidh-and-odhikat/
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8 QOdhikar, “Human Rights Monitoring Report, July 1 31, 2015, 1¢  August 2015
http:/ /1dgy0s1vgyxhdloBejl 6kk7s19f2.wpengine netdna-cdn.com/ wp-content/uploads/2015/08/human-rights-monitor-
ing-July-Monthly-report-2015-eng.pdf



men dressed in police uniforms and claiming to belong to one of these three agencies™,
Although these agencies frequently deny having arrested the person, the victims fre-
quently appear under police custody® or i court, which allows us to identify a com-
mon pattern in the cases of enforced disappearances in Bangladesh. However, there

are several cases in which the whereabouts of the victim temain unknown.

43. Several otganizations have documented dozens of cases of politically motivated en-
forced disappearances™, which confirms the seriousnéss and depth of this particular
problem in Bangladesh. The year 2015 matks the last episode of a longer historical
pattern of enforced disappearances in the country: Amnesty International reported 80

cases of disappearances in the country just in 2014%,

44, The case of Salah Uddin Ahmen, spokesperson and joint-secretary of BNP*, took
widespread international attention and was the focus of political tensions between do-
mestic parties. Mr. Ahmen was disappeated for two months after several witnesses

declated that men identifying themselves as part of the DB took him on 10th March

3 Asian Human Rights Cornmission, “Bangladesh: Stop Disappearances and extrajudicial executions”, 28th January 2015.
Doc 1D: AHRC-STM-023-2015 http:/ /www . humanrights.asia/news/ahre-news /AR C-8TM-023-2015

35 This is the case of Mahmud Rahman Manna —Convenor of the Nagorik Oikko (Citiven's Unity)—who, according to AAT,
disappeared on 24th February 2015; but the RAB confirmed his arrest 21 heurs later. Asian Federation Against Tnvoluntary
Disappearances (AFAD), “Open Letter Urging an Immediate Investigation into the Disappeatance of M. Salah Uddin”, 16%
March 2015, - http:/ /www.afad-online.org/news/12-open-letters /230-open-letter-urging-an-immediate-inves Bgation-into-
the-disappgarance-of-mr-salab-uddin s

% Ammnesty International, “Bangladesh: Disturbing increase in disappearances, clampdown on press freedom®, 204 Seprember
2014,  https:/ /www amnesty.org/enfarticles /news/ 2014709/ bangladesh-disturbing-increase-disappearances- clampdown-
press-freedom/; and Asian Tuman Rights Commission, “Bangladesh: Stop disappeatances and extrajudicial executions”, 28t
Jamuary 2015 Doc ID: AHRC-STM-023-2015 http:/ Swww. humantights.asia/news /ahrc-news/ AHRC-STM-023-2015

3 Amnesty Toternational, “Amnesty Tnternational Report 2014/15: The State of the World’s Fluman Rights”, 2015, TSBN:
978-0-86210-488-7, p. 72,

% Tuman Rights Watch, “Bangladesh: Tnvestigate Case of Tnforced Disappearance”, 18th March 2015,
http:/ /www.hrw.org/news/2015/03/17 /bangladesh-investigate-casc-enforced-disappenrance



2015%. He later “appeared” completely disotiented in the border with India and, alleg-
edly told repotters “that he found himself in the hill city after being kidnapped, blind-
folded and dumped”™. He is currently facing either a criminal case in India for crossing
the horder illegally, or extradition to Bangladesh, where he will also face criminal

charges.

45, Both extrajudicial killings and enforced disappearances constitute two of the gravest
violations of human rights and are prohibited by customary international law and mul-
tilateral treatics. They affect a varied list of human rights, including the right to life and
the right to freedom, and according to article 7 of the Rome Statute for an Internatio-
nal Ctiminal Court (ICC)", they could be constitutive of international crimes if they
are part of a widespread and systematic attack against a civilian population. Enfotced
disappearances are, indeed, considered a continuous ctime. Consequently, they can be

unlimitedly prosecuted years after the disappearance formally stasted.

46. Despite ample evidence of human rights viclations, impunity prevails and investiga-
tions are a clear exception Bangladesh. Only a handful cases have been investigated
and prosecuted. This lack of investigation has been severely criticized not only by the

Human Rights Council in the last Universal Periodic Review of Bangladesh®, but also

3 Human Rights Watch, “Bangladesh: Investigate Case of Enforced Disappearance”, 20th March 2015,
http:/ /weww.hew.org/ news/ 2015/ 03/19/bangladesh-investigate-case-enforced-disappeatance

6 Rergrman, D. and Rashid, M., “Aratomy of a disappearance, and a Reappearance”, 23« May 2015,
http:/ fthewire in/2015/05/23 / anatomy-of-a-disappearance-and-a-teappearance-2289/

st UN General Assebly, Roe Stainte of the International Criminal Coinrt (last amended 2010), 17% July 1998, TSBN No. 92- 9227-
227-6, http:/ /www.refworld.org/ docid/3ac6b3a84. html

62 ITuman Rights Council, “Repost of the Working Group on the Universal Petiodic Review”, UN Doc: A JHRC/24/12, 8th
July 2013, p. 19,



by several important international human rights organizations, such 2s Amnesty Inter-

national® and Human Rights Watch.*'

47, This impunity for such heinous and grave crimes as enforced disappearances is con-
traty to recommendations from the Human Rights Council in the last Universal Peri-
odic Review of Bangladesh, which called upon Bangladesh to “thotoughly and impar-
tially investigate and, if credible evidence emerges, prosecute all allepations of human
rights violations, in particular enfotced disappearances, custodial torture and extra-

7%, Tt also contradicts the 1992 Declaration for the Protection of All

judicial killings
Petsons Against Enforced Disappearances, the International Covenant on Civil and
Political Rights (ICCPR)®, the International Covenant on Economic, Social and Cul-

tural Rights JCESR)" and the Convention Against Torture (CAT)™.

IV Judicial Process

48. As regards the notion of addressing the ctitnes committed during the War of Libera-
tion of 1971 it is quite right that this deserves a judicial process; to that end there can

be no debate. Bangladesh emerged from a brutal conflict in 1971 and it is obliged,

& Amnesty International, “Bangladesh: Excessive police force not the answer to horrific petrol homb attacks™, 29% January
2015, htps://www.amnesty.org/en/articles/news/2015/01 /bangladesh-cxcessive- police-force-not-angwer-hotrific petrol-
bomb-attacks/ and Armnesty International, “Bangladesh: human Rights deteriorate as politcal violence escalates”, Public
Statement, 20th January 2015,

&  Human Rights Watch, “Bangladesh: End Deadly Cycle of Crimes”, 6th  February 2015
hitp:/ fwww.hrw.org/news/2015/02/06/ bangladesh-end-deadly-cycle-etimes

% Fuman Rights Council, “Report of the Wortking Group on the Usiversal Periodic Review”, UN Doc: A/HRC/24/12, 8th
July 2013, p. 18. ‘ '

66 UN General Asserbly, Infersationa! Corstrant on Civil and Pofitizal Rights, 160 Decemnber 1966, United Nations, T'toaty Series,
vol. 999, p. 171, http:/ /wwrw.refworld.org/docid / 3ae6h3zal.htmt

67 UN General Assembly, Feeraational Covenant on Eronomie, Social and Cultaral Righty, 16t December 1966, United Nations,
Treaty Series, vol. 993, p. 3, http:/ /www.refvorld.org/docid / 3ae6b36c0.html.

8 UN General Assembly, Conrention Against Torture and Other Cruel, Inbuman or Degrading Ureatment or Pauishment, 10t December
1984, United Nations, Treaty Series, vol. 1465, p. 85, http:/ /www.refworld.org/docid/ 3ae6b3ad4.eml
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under international law, to bring an end to a cultute of impunity that has existed for
more than forty years. The T'tibunal was established with this in nind; to bring an end
to a culture of impunity and to bring justice’ to the victims. However, when one talks
about justice and accountability in the context of Bangladesh, itis important to identify
what is meant by that very broad term. This broadly stated concept should mean that
an international judicial process is established, sufficiently funded, that is mandated to
tey cases of those bearing the greatest responsibility for crimes committed during the
1971 conflict - this was certainly the recommendation made by the International Com-
mission of Jurists in 1972 that pre-dated the 1973 legislation. Moreover, when one
talks of ‘those responsible’ it is important to understand what is meant in this regard
as well. In this context it is vital for all those responsible, including members of the
warring factors, namely the Pakistan, Indian and national Liberation forces as well as
civilians and auxiliary forces that fought on either side of the conflict if it may be
shown that they beas criminal liability. The rhetoric of the Government remains that
only those who fought for liberation were victimized and therefore only those that
opposed liberation should face trial. This is not a statement that has any proper basis.
Atguably, those persons suffered a greater level of victimization at the hands of the
Pakistan Military, but there were losses on all sides; it would be irresponsible to suggest
otherwise. However, this has become the Government mantra and now defines a

divided nation.

Maintaining such a position only serves to further the anger felt towards the Govetn-
ment and its supporters by those who are seen as being on the wrong side of history.
The rhetotic of the Government now metely serves to support the notion that any

who do not support the Government are traitors and ought to be treated as such.

It is quite clear that unless there is a system by which evetyone bearing individual
criminal responsibility will be brought to justice; the whole process will have little mean-

ing. At the same time this does not mean that individuals from all sides to the conflict
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should be brought to justice solely for the purpose of providing balance; the point is
that prosecutions must be based on individual criminal responsibility and reliable evi-
dence. Once again, this does not mean prosecuting those that opposed independence
or those that merely advocated for the maintenance of a sovereign Pakistan., A crimi-

nal justice process must serve the ends of justice and not politics.

Flawed Trial Process

The shortcomings of the standatds and procedutes adopted were discussed in my pre-
vious document, however, they are of such importance, and so inextricably linked to

the issues that Bangladesh faces today that T would respectfully ask that they be recon-

sidered.

Not only is the Bangladesh Government adopting a position of belligerence to those
respected international NGO’s such as Human Rights Watch, but it is also in abject
defiance of the United Nations Special Procedures Branch and further, its responsibil-

ities under interaational law.

'Thus far, Bangladesh has ignored évery opinion issued by the Working Group on Ar-
bitrary Detention and other offices within the Special Procedures Branch. Its refusal
to engage with the process and lack of tespect for the opinions speaks volumes insofat
as its position is concerned. In particular, it is respectfully submitted that the following

matters are representative of a number of breaches of the ICCPR:

a. Insufficient information as to the nature of the allegations were given follow-

ing arrest;

~ b. Information concerning the investigation was provided to the Tribunal, but

not the defense;
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c. 'The investigative teport and Case Diaries have never been disclosed to the
defense;

d. The investigation is effectively conducted in a shroud of secrecy;

¢. The Prosccution is not required.to serve unused or exculpatory matetial to the
defense;

f. The accused are not afforded privileged communication with legal represent-
atives of their own choosing during the course of the investigation,

g. 'The accused were not served copies of Prosecution Motions ot "Tribunal Otz-

ders during the course of the investigation;
h. The accused were all intertogated in the absence of counsel;

i. Members of the investigative agency subsequently informed the media that the

Accused-Petitioner had confessed during the course of the investigation.
Death Penalty

International law is clearly moving towards disallowing the death penalty and this is
continuing apace. The pritary human rights treaty, the ICCPR, encourages states to
abolish the death penalty, and the United Nations Human Rights Committee has sup-
ported this  encouragement with strong statements promoting abolition. Interna-
tional custom is also becoming increasingly abolitionist, with more states regarding the
death penalty as being inconsistent with human rights standards. While the death pen-
alty remains legal under international law at the current time, it is highly likely that
progress towards abolition will continue. Arguments in favour of retaining the death
penalty often appear to tely on unproven allegations, such as its detetrent effect, or
focus solely on the argument that the decision to abolish ot retain capital punishment
remains within national sovereignty. It is further argued that all the international tri-

bunals, 2s well as national tribunals trying cases of war crimes, have abolished the death
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penalty. However, of particulat itnportance here is that if the accused ate executed
following a trial in flagrant denial of due process tights, it will amount to summary
execution in breach of international law. "This matter has been raised with the United

Nations Working Group on Summary Fxecution.

Again however, the Bangladesh Government has chosen to ignore this position, and
further, appears to either be ignorant to the increase in civil unrest becasse of the im-
position of the death penalty in such circumstances, or, is aware of this likely conse-

quence and is seeling to manipulate it, so a5 to furthet its political agenda and continue

to undermine democracy.

Duriber Appeals

"The Supreme Court decision concerning the case of Nigumi is expected before the end
of 2015, and given recent precedent, it is widely expected that the previous conviction

and sentence will be upheld without any teal consideration of the grounds of appeal

before the coutt.

We should recall, that in the case of Nizami, onc of the witnesses confirmed in an
interview to the media that his evidence had been coached and further, that he had

been ordered to give that evidence by the Awami League Government.

Further, the case of Nizami saw the bench of judges presiding change part way through
the trial, resulting in one of the judges only having heard part of the evidence, and a

second judge having heard no evidence at all.

Further, the case of Nizami is now synonymous with manipulation and political inter-
ference given it was in this case that the ‘Skypegate’” scandal was uncovered, in which

the judge chairing the tribunal was found to have colluded with a third party; a third

¢ http:/ /www.cconomist.com/news/briefing/ 21 568349-weel-chairman-bangladeshs-intermational-crimes- tribunal-re-
signed-we-explain



60.

61.

62.

L

63.

64.

65.

66.

67.

patty who had demanded certain orders be made, and who had drafied the judgment

convicting the defendant part way through the trial.

All of the matters before the ICT have been rife with fair trial violatons, however it

would appear that the case of Nizami surpasses even those others.

To uphold the convictions and sentences, and seck to execute an individual in such

citcumstance will truly signal the end of justice in Bangladesh.

Of equal importance however is the effect that such an attack may have on society,

and the resurgence of untest across party, and often sectarian lines.

Sectarian Vielence

No one would seek to deny that Bangladesh has seen an upsurge in attacks on civilians
that would appear to be on a sectarian basis. The issue however is how the Govern-

ment is choosing to characterize and deal with the issue.

In 2015, 5 individuals, loosely grouped as ‘secularist bloggers’ have been subjected to

patticularly gruesome murders.

A radical and extreme islamist geoup with admitted ties with IS has claimed responsi-

bility, and further, warned that there will be more.

The approach of the Bangladesh has not been that of condemnation however, it has

been one of ignorance and further manipulation.

On the one hand, there has been a degree of silence from the Government; on another,
one of tacit collusion in that a number of individuals have been subjected to arrest

over the years for apparent ‘derogatory comments against Islam™.

70 http:/ /www.huffingtonpost.com/2013/05/18/ bangladesh-bloggers-death-threats_n_3294831.html
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Finally, an approach of manipulation. Instead of condemning these and all extremist
groups, the Bangladeshi Government has sought to deny that IS are present in the
state, this is despite IS suggesting that Bangladesh is 2 target”’, and have instead sought
to blame the murders, and for that matter, many of the States ills, on Jamaat-e-Islami,

"

a nonsensical position to adopt.

Terrorism today is a global threat, and not one that can be ignored or manipulated for
political gains. Bangladesh must accept the reality of the position and address the
threat of IS; where it refuses to do so, it is incumbent upon its international pattnets,
and the wider international community to address the issue, and seek to highlight the

very real threat.

The adoption of the cutrent Bangladesh Governmental position in effect furthers the
extremist cause. The curtailment of freedom of speech, the undetinining of democ-
racy, the pursuit of an autocratic political philosophy, and to act with impunity all
contribute t the resentment of society who will increasingly 1001% to more violent means

with the removal of the middle gtound.

Respectfully,

7 http:/ fwww.ft.com/cms/s/0/ 3dfa3e8a-$294-11e5-hd82-c1fb87bef7af huml
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