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PURSUING ACCOUNTABILITY FOR ATROCITIES

THURSDAY, JUNE 13, 2019

HOUSE OF REPRESENTATIVES,
TOM LANTOS HUMAN RIGHTS COMMISSION,
Washington, D.C.

The Commission met, pursuant to call, at 10:00 a.m. in Room
2200, Rayburn House Olffice Building, Hon. James P. McGovern
[co-chair of the Commission] presiding.

Mr. McGOVERN. Welcome everybody and good morning. And this is
the Tom Lantos Human Rights Commission hearing on Pursuing Accountability
for Atrocities.

And we may be joined by some others as this goes on. But I should tell
you in advance that we have been voting until close to 1 o'clock in the morning
yesterday so people may be a little bit late getting up.

But today's hearing is part of a series that the Commission began in 2018
to identify ways the Congress could help strengthen the U.S. government's
capacities to prevent mass atrocities against civilian populations.

By mass atrocities, we mean large scale, deliberate attacks against
civilians, including genocide, crimes against humanity, war crimes and ethnic
cleansing. These crimes often occur during armed conflict, as we saw during the
armed conflicts in Central America and Colombia, and as we see them today
continuing in Syria. Atrocities can also be due to state directed repression,
communal violence or post-war retribution as has happened with the Rohingya
and in parts of Africa, or as we fear could occur with the Uyghurs.

Preventing mass atrocities is a bipartisan concern that has inspired several
recent bills. Including the Elie Wiesel Genocide and Atrocities Prevention Act
that became law in January of this year, and the Global Fragility Act, H.R. 2116,
which the House passed in May and sent to the Senate. And I am proud to
cosponsor both of them. While these important pieces of legislation mention
transitional justice, they are not focused on accountability. The process of making
sure that victims of terrible human rights abuses receive justice for what has been
done to them.

Victims have a right to justice under international human rights law, but it
is a right that is mostly honored in the breach, even though most of us believe that
punishment is a deterrent, and so part of preventing atrocities ought to be
punishing those who are responsible for such brutal acts.

During my years in Congress I have seen over, and over, and over again
how important justice is for victims and survivors of human rights abuses and
how hard it is to achieve. From the first case I worked on as a congressional aide,
which was the 1989 murders of six Jesuit priests, their housekeeper, and her



daughter in El Salvador during that country's civil war, through my recent
meetings with advocates from China, Colombia, Russia, Syria, Sudan and the list
goes on, the demand for accountability is universal but goes unsatisfied far too
often. At the same time, we know that impunity for human rights abuses fuels
more abuses. According to the U.N.'s framework of analysis for atrocity crimes,
lingering perceptions of injustice and the failure to recognize past crimes are two
of the factors that signal a country's potential for further violence and atrocities.

So this is why we are here today, to discuss what the United States
government is already doing to advance accountability for grave human rights
abuses, what the obstacles are to doing more, and how Congress can help. While
we will not exhaust the topic of accountability in this hearing, where there has
been progress in achieving justice for victims of human rights abuses it has taken
national, regional, and international efforts over decades making creative use of
civil and criminal law and other mechanisms like truth commissions. But because
this is the United States Congress, we will start today with U.S. law and practice.
I know your testimonies include many recommendations. I look forward to
hearing them.

So at this time I want to introduce the first panel -- and let me just say that
before you start and I am familiar with -- let me do the -- my bio here.

We have David Rybicki was appointed deputy assistant Attorney General
of the Criminal Division, United States Department of Justice in April 2017.
During his tenure with the Criminal Division, Mr. Rybicki has overseen the
human rights and special prosecutions section, the organized crime and gang
section, and the capital case section. Mr. Rybicki joined the Department of Justice
in 2007 and he earned his J.D. from Stanford Law School.

Louis Rodi serves as acting assistant director of HSI, national security
investigation's division, NSID. In this capacity he oversees the Human Rights
Violators & War Crimes unit, as well as the counterterrorism and criminal
exploitation unit. Mr. Rodi received a Master's of Arts degree in international
studies from the University of Miami and he is a member of the Senior Executive
Service.

But let me just say before you start that [ am familiar with the work both
of your agencies do to advance accountability for atrocity crimes. Less than two
weeks ago [ saw the news that a Guatemalan national wanted for participating in a
mass sexual assault of indigenous women in Rabinal in the 1980s was detained
here in the United States on an immigration charge. I very much appreciate this
case and all the work that you do and I am eager to hear how we can help you
with your work going forward.

In addition, the Tom Lantos Human Rights Commission was very lucky to
have Mike McVicker with ICE's human rights law section direct the Commission
for 15 months in the early days of its work. It was from Mike that I first became
aware of the international human rights work happening within the Department of
Justice and the Department of Homeland Security.

So I also want to note that we did invite the Federal Bureau of
Investigation and the Office of Global Criminal Justice at the Department of State



to appear today. Both agencies were unable to be here, but my appreciation of the
U.S. government's efforts on accountability extends to them as well. So all your
testimonies are accepted for the record.

At this time, I would also like to enter for the record testimony submitted
by David M. Crane, chief prosecutor of the special court for Sierra Leone, founder
of the Syrian accountability project and the Yemeni accountability project, and a
retired member of the Senior Executive Service of United States.

[The prepared statement of Co-Chair McGovern follows:]

PREPARED STATEMENT OF THE HONORABLE JAMES P.
McGOVERN, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF MASSACHUSETS AND CO-CHAIR OF THE TOM
LANTOS HUMAN RIGHTS COMMISSION

Tom Lantos Human Rights Commission Hearing

Pursuing Accountability for Atrocities

Thursday, June 13, 2019
10:00 — 11:30 a.m.
2200 Rayburn House Office Building

Opening remarks as prepared for delivery

Good morning and welcome to this Tom Lantos Human Rights
Commission hearing on Pursuing Accountability for Atrocities.

Today’s hearing is part of a series that the Commission began in 2018 to
identify ways the Congress could help strengthen the U.S. government’s
capacities to prevent mass atrocities against civilian populations.

By “mass atrocities” we mean large-scale, deliberate attacks against
civilians, including genocide, crimes against humanity, war crimes and ethnic
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cleansing. These crimes often occur during armed conflict, as we saw during the
armed conflicts in Central America and Colombia, and as we see them continue
today in Syria.

Atrocities can also be due to state-directed repression, communal violence
or post-war retribution — as has happened with the Rohingya and in parts of
Africa, or as we fear could occur with the Uyghurs.

Preventing mass atrocities is a bipartisan concern that has inspired several
recent bills, including the Elie Wiesel Genocide and Atrocities Prevention Act that
became law in January of this year, and the Global Fragility Act (HR 2116) which
the House passed in May and sent on to the Senate. I am proud to have been a
cosponsor of both.

While these important pieces of legislation mention transitional justice,
they are not focused on accountability — the process of making sure that victims of
terrible human rights abuses receive justice for what has been done to them.

Victims have a right to justice under international human rights law, but
it’s a right that is mostly honored in the breach — even though most of us believe
that punishment is a deterrent, and so part of preventing atrocities ought to be
punishing those responsible for such brutal acts.

During my years in Congress, I have seen over and over again how
important justice is for victims and survivors of human rights abuses, and how
hard it is to achieve.

From the first case I worked on as a congressional aide — the 1989 murders
of six Jesuit priests, their housekeeper and her daughter in El Salvador during that
country’s civil war — through my recent meetings with advocates from China,
Colombia, Russia, Syria, Sudan and the list goes on, the demand for
accountability is universal but goes unsatisfied far too often.

At the same time, we know that impunity for human rights abuses fuels
more abuses. According to the UN’s Framework of Analysis for Atrocity Crimes,
lingering perceptions of injustice and the failure to recognize past crimes are two
of the factors that signal a country’s potential for further violence and atrocities.

This is why we are here today — to discuss what the U.S. government is
already doing to advance accountability for grave human rights abuses, what the
obstacles are to doing more, and how Congress can help.
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We will not exhaust the topic of accountability in this hearing. Where
there has been progress in achieving justice for victims of human rights abuses, it
has taken national, regional and international efforts over decades, making
creative use of civil and criminal law and other mechanisms like truth
commissions.

But because this is the United States Congress, we will start today with
U.S. law and practice. I know your testimonies include many recommendations,
and I look forward to hearing them.

At this time I would like to introduce the first panel of witnesses.

Let me just say before you start that [ am familiar with the work of both
your agencies to advance accountability for atrocity crimes. Less than two weeks
ago I saw the news that a Guatemalan national wanted for participating in the
mass sexual assault of indigenous women in Rabinal in the 1980s was detained
here in the U.S. on an immigration charge. I very much appreciate this case and
all the work you do, and am eager to hear how we can help you going forward.

In addition, the Tom Lantos Human Rights Commission was very lucky to
have Mike McVicker with ICE’s Human Rights Law Section direct the
Commission for 15 months in the early days of its work. It was from Mike that |
first became aware of the international human rights work happening within the
Department of Justice and the Department of Homeland Security.

Also I want to note that we did invite the Federal Bureau of Investigation
and the Office of Global Criminal Justice at the Department of State to appear
today. Both agencies were unable to be here, but my appreciation of the U.S.
government’s efforts on accountability extends to them as well.

All your testimonies are accepted for the record.
At this time I also enter into the record:

e Testimony submitted by David M. Crane, Chief Prosecutor of the
Special Court for Sierra Leone, founder of the Syrian Accountability
Project and the Yemeni Accountability Project, and a retired member
of the Senior Executive Service of the United States.

e Additional materials as received.



Please proceed.



Mr. McGOVERN. So having said that, we will begin with Mr. Rybicki.

STATEMENTS OF DAVID RYBICKI, DEPUTY ASSISTANT ATTORNEY
GENERAL, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE; AND
LOUIS A. RODI 111, ACTING ASSISTANT DIRECTOR, NATIONAL
SECURITY INVESTIGATIONS DIVISION, HOMELAND SECURITY
INVESTIGATIONS, U.S. IMMIGRATION AND CUSTOMS
ENFORCEMENT

STATEMENT OF DAVID RYBICKI, DEPUTY ASSISTANT ATTORNEY
GENERAL, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE

Mr. RYBICKI. Mr. Chairman, on behalf of the Department of Justice,
thank you for inviting me to testify today.

Pursuing justice on behalf of victims of atrocities is a mission of great
importance. As the Deputy Assistant Attorney General in the Criminal Division
who supervises a key participant in that mission, the Human Rights and Special
Prosecutions section known as HRSP, I am pleased to address the Department's
ongoing efforts against the perpetrators of atrocity crimes and other human rights
and humanitarian law offenses. Bringing the perpetrators of atrocity crimes and
other human rights violations to justice has been a priority at the Department for
more than 4 decades since the former office of special investigations was created
in 1979 to take legal action against participants in Nazi-era acts of persecution.

Today the Criminal Division's human rights enforcement efforts are
centered at HRSP, which works closely with U.S. Attorneys offices, other
sections within DOJ and our law enforcement partners, including the FBI's
international human rights unit and HSI.

DOJ pursues accountability for human rights violations on multiple fronts,
including supporting U.S. government efforts to prevent perpetrators from gaining
entrance to our country. When perpetrators do enter the United States, we work
aggressively to identify, investigate, and prosecute these individuals. In cases in
which domestic prosecution is not possible or appropriate, we seek to
denaturalize, extradite or otherwise transfer suspects to stand trial abroad or
support DHS in its removal efforts.

Our work principally targets human rights abusers who have engaged in
genocide, torture, war crimes, recruitment or use of child soldiers, female genital
mutilation, and immigration and naturalization fraud relating to concealment of
these offenses.

DOJ is committed to bringing criminal prosecutions against such
individuals where we have jurisdiction to do so. As I will discuss later however,
the jurisdictional reach of some of our statutes is one of the challenges we face.
Notwithstanding those challenges, we have had significant success.

In May 2019, for example, HRSP secured a 37-month sentence for an
Ethiopian human rights abusers who had obtained U.S. citizenship illegally.



During the period known as the "red terror" in Ethiopia, the defendant severely
abused detainees on account of their political opinion. The defendant later made
his way to the U.S. and was ultimately discovered here by one of his victims. In
this case, as in most of our immigration and naturalization cases, the Department
argued for a sentence significantly above the sentencing guidelines range of zero
to 6 months to ensure that this kind of egregious violation of our immigration
laws is punished appropriately.

Other successes include a 57-month sentence against a Bosnian detention
camp guard who, among other abuses, used a knife to carve a cross into a Muslim
prisoner's chest. We also brought a groundbreaking series of criminal
prosecutions targeting former members of a Guatemalan special forces unit that
massacred approximately 200 inhabitants of the village of Dos Erres, Guatemala,
in one of the most notorious atrocities in Central American history.

We continue our work to wind up Nazi-era matters as well, including a
success this past August when the United States accomplished the removal to
Germany of Nazi persecutor Jakiw Palij through a highly effective interagency
effort by DOJ, ICE and the State Department. We are proud of this work and
other work I discuss in greater detail in my written submission.

As I mentioned earlier, we face a number of challenges in bringing these
cases. Some of the statues we work with have significant jurisdictional, temporal,
and evidentiary limitations. Some theories of liability, such as command
responsibility, may be available in international law or U.S. civil law, but are
generally not available in a criminal context. Some prosecutions also may be
barred by short statutes of limitations.

In addition, experience has shown that these kinds of investigations are
extremely complex. The activities at the heart of our cases occurred in foreign
countries, often many years ago, and frequently took place in the context of
political instability, war or social upheaval.

Notwithstanding these challenges, DOJ remains deeply committed to
fulfilling our mission to bring human rights violators and perpetrators of atrocity
crimes to justice using any lawful tools at our disposal. We are also committed to
working with DHS and our other interagency partners in furthering efforts to
ensure that America is not a safe haven for human rights violators.

I thank this Commission for the invitation to appear today and for its
commitment to these important issues. And I am pleased to take any questions
you have.

[The prepared statement of Mr. Rybicki follows:]

PREPARED STATEMENT OF DAVID RYBICKI
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Thank you for inviting the Department of Justice to testify at thus hearing. Pursuing
justice on behalf of victims of atrocity crimes is a mission of great and manifest importance. As
the Deputy Assistant Attorney General in the Criminal Divisien who supervises a key participant
in that mission — the Human Rights and Special Prosecutions Section — I am pleased to address
the Justice Department’s ongoing efforts against the perpetrators of atrocity crimes and other
bumsan rights and humanitarian law offenses.

It is especially fitting that this hearing on the subject of the U.5. Government's efforts to
hold acconntable the perpetrators of atrocity crimes and other human rights viclations is being
held before a commission named after the late Tom Lantos, the only Holocaust surviver ever to
serve in the Congress of the United States. His life was saved in wartime Budapest, Hungary,
through the legendary efforts of Raoul Wallenberg, a coutageous American-educated Swedish
diplomat. Wallenberg's hereulean efforts to rescue Hungarian Jews were significantly funded by
the United States government and, in recognition of his extraordinary heroism in the face of evil,
be was postlmmeonsly made an honorary United States citizen by Act of Congress in 1981 —an
action that was endorsed by the Reagan Administration in part based on the recommendation of
the Department’s Criminal Division. Congressman Lantes, one of the thovsands of Hungarian
Jews whose lives were saved by Wallenberg and his team. devoted his postwar life to pursuing
the tragically still-elusive goal of making the post-Holocaust imperative “Wever Again” a reality.

For many years, Congressman Lantos co-chaired this Commission’s predecessor, the
Congressional Human Fights Cavcus, with former Congressman Frank Wolf. It is a privilege to
appear before a body with such a remarkable histery of distinguished leadership.

Bringing the perpetrators of atrocity crimes and other human rights viclations to justice
has been a high pricrity and a time-honored comumitment at the Department of Justice for more
than four decades, ever since the former Office of Special Investigations (“OSI7) was created in
1979, to identify, investigate, and take legal action against participants in World War [l-era acts
of persecution sponsored by Nazt Germany and its allies. The Department’s enduring
commitment to seeling justice in these cases can be traced back to the immediate postwar
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period, when former Attorney General Robert H. Jacksen and his staff. which included a sizeable
cadre of Justice Department prosecutors, tried surviving Nazi leaders at Noremberg.

Today. as I will describe in seme detail, the Criminal Division’s human rights
enforcement efforts are centered in the Division’s Human Rights and Special Prosecutions
Section ("HRSP™), which was formed as a result of the 2010 merger of OS5I and the Division’s
Domestic Security Section (“DS57) in order to maximize the impact of the Division’s human
rights enforcement efforts and promote efficiency. HRSP also prosecutes international vielent
crime cases, prinetpally under the Military Extraterritorial Jurisdiction Act ("MEJA™) (18 US.C.
§ 3261) and the special maritime and territorial jurisdiction of the United States ("SMTTI7) (18
U.5.C. § 7). Those cases sometimes involve lmman rights crimes.

The Department pursues human rights viclators and war criminals because respect for
human dignity is fondamental to who we are as a nation and because impunity for these
perpetrators puts at risk the lives of countless innocent persons abroad, including the brave men
and women of our armed forces who serve in conflict zones overseas. In the words of President
Trump’s National Security Strategy, “America’s core principles, enshrined in the Declaration of
Independence, are secured by the Bill of Rights, which proclaims our respect for fundamental
individual liberties. ... “We will.” the Strategy continues, “continue to champion American
values and offer encouragement to those struggling for human dienity in their societies.”™ In
keeping with those core principles, the President declared in his 2018 International Holocaust
Remembrance Day statement that “[e]very generation nmst learn and apply the lessons of the
Holocaust to prevent new horrors against humanity from ocenrring...” “We will bear witness,”
he said on that selemn day of remembrance, and added: “[W]e will act.”™ Consistent with this
pledge. the National Security Strategy sends a stern warning to the perpetrators of atrocity
crimes and anyone who would dare even to contemplate committing such offenses: “We will
hold perpetrators of genocide and mass atrocities accountable.”

The federal government pursues this accountability mission on owltiple fronts. Our first
goal is to prevent perpetrators from gaining entrance to our covntry. This is accomplished
primarily by attempting to identify such individvals before they try to enter the United States and
by adding their names to the interagency border control system. In addition, the government
takes proactive measures targeted at identifying any such persens who have already gained entry,
so that criminal prosecution or other appropriate law enforcement action can be taken in this
country. In cases in which domestic prosecution 15 not possible or is not the most desirable
course of action, we seek to denaturalize, arrest, extradite, or otherwise transfer suspects to stand
trial abroad or accomplish their deparfure throngh removal proceedings. Lastly, the Justice
Department, acting in conjunction with the Department of State, continues to take important
initiatives aimed at enhancing the capacity of foreign governments to investigate and prosecute
criminal cases against participants in genocide, war crimes, and crimes against humanity —
including investigations and prosecutions of suspects the ULS. Government removes.
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The Department of Justice vigorously pursues this multifaceted mission, in cooperation
with owr domestic and foreign law enforcement partners, as part of a coordinated. whole-of-
government, interagency effort to deny safe haven in this country to human rights vielators. To
that end, HRSP and the FBI employ specialists on the model of the investigative approach that
has enabled the Department to win more cases against World War IT Nazi criminals over the past
40 years than has any other covatry in the world. HRSP and FBI are also part of the Human
Rights Viclators and War Crimes Center. Hosted by ICE’s Homeland Security Investigations
(“HSI™), the Center brings together a select group of Special Agents, attorneys, intelligence
specialists, historians, and criminal research specialists to work collaboratively on human rights
and war crimes investigations. Working together in this setting facilitates the provision of
mutual assistance ameng the participating Homeland Security and Justice Department
components in developing cases.

Cur work principally targets human rights abusers whe have engaged in such acts as
genocide, torture, war crimes, the recruitment or nse of child soldiers, female genital mutilation,
and immigration fraund relating to concealing these kinds of abuses. At the Department, human
rights enforcement matters are handled primarily by HRSP, the FBI, and United States
Attorney’s Offices around the covntry. Important work is also done by, among others, the
Criminal Division’s Office of International Affairs, International Criminal Investizgative Training
Assistance Program, Office of Overseas Prosecutorial Development, Assistance and Training,
and Office of Enforcement Operations (“OEOQ™), the Department’s National Security Division,
and the Civil Division's Office of Immigration Litigation. Cror principal interagency partners
include ICE HSI and components of the Department of State here and overseas.

HESP develops these cases in partnership with U5, law enforcement agencies,
principally ICE HSI and the FBI. Since ICE is represented at this hearing, T will not duplicate
the testimony that the Department of Homeland Security 13 presenting, but I would like to briefly
describe the FBI's important role. HRSP works closely with FBI's International Human Rights
Unit (“THRU™). THRU s mission is to mitigate the most significant threats posed by
international human rights violators through intelligence collection and targeted enforcement
action in collaboration with domestic and international accountability efforts. The THRU grew
out of the Genocide War Crimes Program, which was created in 2009 by the FBI's
Counterterrorism Division. In November 2014, the wnit was realigned under the Burean’s
Criminal Investigative Division and renamed the International Human Rights Unit. The [HRU
leverages the law enforcement and intelligence efforts of all 56 FBI field offices and 63 FBI
legal attache offices throughout the world in order to investigate and hold perpetrators of mass
atrocities and serions human rights violations accountable to the rule of law in the U5, or a
foreign covntry’s judicial system. FBI Special Agents and analysts have investigated numerons
cases invelving human rights violators, including torture prosecutions, MEJA prosecutions, and
immigration fraud prosecutions.

Next, I would like to elaborate on the key areas [ have mentioned — identification,
exclusion, criminal prosecution, international extradition, denaturalization, removal, and foreign

S3-
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capacity-building — and to provide examples of important recent successes. As [ will explain,
the legal anthorities available to the Department in these cases are both criminal and civil, and
the tools we employ depend upon the facts of each case.

First, extensive efforts have been made to identify and exclude participants in genocide,
war crimes, and other heinons violations of human rights and humanitarian law. For example,
laberiows investigations conducted in archives here and abroad over past decades have enabled
the Department to identify and add to the border control system managed by the Departments of
State and Homeland Security the names of many thonsands of individueals suspected of
complicity in World War II-era Nazi and Japanese crimes. Working with agents of U.S.
Customs and Border Protection (“CBP™), our efforts succeeded in stopping more than 150
suspected Axis criminals at U.S. ports of entry. Many more were denied visas. Names of
participants in post-WWII human rights vielations have similarly been added to the border
control system, and suspected human rights violators have been interdicted at the border. For
example, in December 2017, Canadian authorities commenced citizenship revocation
proceedings again Bozo Jozepovic, a Croatian immigrant from Bosnia, whose name had been
added to the watchlist system by the Criminal Division as a suspected human rights violator and
who was stopped trying to enter the United States at a Blaine, Washington, border crossing. Ina
removal proceeding litigated by ICE attorneys based on evidence largely amassed by the
Criminal Division, a U.5. immigration judge found that Jozepovic committed or assisted in the
murder of seven Muslim men in Poljani, Bosnia and Herzegovina, in 1993, The allegations in
the Canadian government’s citizenship case track those that were proved in the TS, proceeding.

Second, the Department i3 committed to bringing criminal prosecutions against
individuals for substantive human rights-related violations, where we have jurisdiction to do so.
Some of the statutes have significant jurisdictional. temporal, and evidentiary limitations. For
example, jurisdiction over perpetrators of genocides committed prior to the 2007 amendment of
the Title 18 genocide statute is limited to cases in which genocide has either been committed in
the United States or committed abroad by a U.S. national. The war crimes statute can be
employed only when either a victim or the perpetrator is a U.S. national or member of the T.S.
armed forces. The torture statute does not provide jurisdiction based on the nationality of the
victim, so even if a U.S. person was the victim of torture, the U.S. does not have jurisdiction
unless the perpetrator is a U.S. citizen or present in the United States. In addition, some theories
of liability, such as command responsibility, may be available in civil law but are generally not
available in a criminal context. However, the Department makes extensive use of all of the tools
that are available to vs, including other criminal and civil charges, as well as extradition, in
attempting to ensure that the perpetrators of war crimes and human rights vielations do not
contimue to enjoy safe haven in the United States and that they are held accountable for their
crimes.

When evidence is found implicating U.5. residents or citizens in such acts, we move to
investigate and take legal action. Even when offenders are not subject to prosecution in the
United States — for example, when the crimes were conunitted before applicable federal statutes

4.
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were enacted, as was the case with World War IT-era Nazi criminals — the T 5. Government can
often employ other effective enforcement tools, such as extradition to foreign countries or
institution of eriminal prosecutions for visa fravd, unlawful procurement of naturalization, and
making false statements, or commencement of civil denaturalization actions as a prelude to
remaoval actions by ICE.

For example, HESE, in partnership with ICE HSI, developed a groundbreaking series of
criminal prosecutions targeting former members of a Guatemalan special forces vuit, the
Kaibiles, that massacred nearly all of the inhabitants of the village of Dos Erres, Guatemala,
brutally murdering at least 162 vnarmed civilians in one of the most notorions atrocities in
Central American history. Many of the female victims were raped before they were murdered.
HEAP and, later, HSI, identified some of the perpetrators living in the United States. Several of
them were prosecuted, convicted, and imprisoned for frand offenses and others were deported by
ICE to Guatemala. HESP's criminal cases agamnst former Kaibiles members were brought in
partnership with United States Attornev’s Offices and all vielded convictions. Two defendants
were sentenced to the maximum term of ten years’ inprisonment for unlawfol procurement of
naturalization — Gilberto Jordan, sentenced in 2010 in the Southern District of Florida, and Jorge
Sosa, sentenced in 2014 in the Central District of California. The courts also entered orders
revoking their 175 citizenship. In 2017, in a third case prosecuted by HESP and the United
States Attomney’s Office for Marviand, a participant in the Dos Erres massacre, Jose Ortiz
Morales, a resident of Maryland and citizen of Guatemala, pleaded guilty and was sentenced for
attempted unlawful procurement of naturalization.

United States Attorney’s Offices throughout the country also prosecute human rights
vielator cases, often with HRSP providing assistance. For example, in April 2018, Mohammed
Jabbateh, a former Liberian warlord also known as “JTungle Jabbah™ who had been living in East
Lansdowne, Pennsvlvania, was sentenced to 30 vears i prison by a U.S. district judge in the
Eastern District of Pennsylvania. Jabbateh was found guilty in October 2017 on two counts of
frand in immigration documents and two counts of perjury. During the height of Liberia’s first
civil war from 1992 to 1993, Jabbateh, while serving as commander of a warring faction known
as the United Liberation Movement of Liberia for Democracy, committed various acts of horrific
brutality including rapes. sexual enslavement, slave labor, murder, mutilation, and ritual
cannibalizm. He also used children as soldiers.

The United States Attorney’s Office for Massachusetts has brought a number of human
rights cases, inclnding against persons who lied about their activities in the Rwandan genocide
that occurred 23 vears ago and resulted in the killings of hundreds of thousands of people. Most
recently, in April of this year, Jean Leonard Teganya was found guilty by a jury of immigration
frand and perjurv. Teganya illegally entered the TS, in 2014 and later applied for asylum,
failing to disclose hus involvement in the Rwandan genocide. He awaits sentencing.

A recent example of an HRSP eriminal prosecution 15 the case of Milan Trisic, a Bosnian
Serb who was residing in Charlotte, North Carolina. In March 2018, Trisic was seatenced to 18
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months in prison following his criminal conviction for obtaining a Permanent Resident Card (I-
551), commonly referred to as a “green card,” by making materially false statements on his
initial application for refugee status, which served as the basis for his obtaining permanent
resident status. As part of his guilty plea, Trisic admitted that he served in the Army of the Serb
Republic as a member of the Bratunac Brigade when Bosnia and Herzegovina was in the midst
of a civil war. Trisic further admitted that he engaged in varions unlawful activities while
serving with the Bratunac Brigade, such as the vnlawful beating, detention, and transportation of
Muslim prisoners. Additionally, Trisic admitted that the Bratunac Brigade was one of the
military units respensible for the noterious 1993 Srebrenica massacre that resulted in the deaths
of between 7.000 and 8,000 Bosnian Muslim men  Upeon completion of his term of
imprisonment, Trisic will be transferred to ICE custody for removal to Bosnia and Herzegovina.
The case was prosecuted by HRSP in partnership with U5, Attorney’s Office for the Western
District of North Carolina.

Anpther example is the case of Mergia Negussie, a naturalized U.S. citizen residing in
Alexandna, Virginia. On May 23, he was sentenced to 37 months in prison for having
fravdulently obtained U.S. citizenship. The case was prosecuted jointly by HRESP and the U5
Attorney’s Office for the Eastern District of Virginia. According to admissions set forth in his
plea agreement, Negussie participated in the persecution of detainees in his native Ethiopia from
roughly 1977 to 1978 during a period known as the “Fed Terror.” As part of actions led by a
council of military officers in power at the time, Negussie injured and abused detainees on
account of their political epinion by beating them with weapens including belts, rods and other
objects, causing permanent scarring and injury to some of the detainees. During these beatings,
Negussie questioned the detainees about their affiliation with the regime’s political opponents.
At his plea hearing, Negussie specifically admitted that, during his sworn naturalization
interview, he falsely stated that he never persecuted persons because of their political opinion,
and that he failed to disclose that he had committed a crime or offense for which he had not been
arrested. In fact, as Negussie admitted, he had participated in persecution and assavlts against
individuals incarcerated becanse of their political opmion. In addition to sentencing Negussie to
prison, the court revoked his U5, citizenship.

In ancther case prosecuted since the Department last appeared before this Comnission, in
2016 HRSP prosecuted Mladen Mitrovic, a Loganville, Georgia, resident who failed to disclose
to U.S. immigration authorities his involvement in vicious abuses committed at a detention camp
in Bosnia in 1992, At trial, one victum testified that Mitrovic had clubbed him into
unconscionsness with a table leg. When the victim regained consciousness, Mitrovic then nsed
his military knife to carve a Christian cross into the Muslim vietim’s chest, telling him that from
then on, he was “going to be a Serh.” Another detainee testified that Mitrovic had beaten him
into unconsciousness on one occasion, and then targeted that victim for further violence such as
kickings and beatings over the course of the several months the victim had been detained. Two
other witnesses who knew Mitrovic before the war testified that they saw him march five yoong
men over a hill near the camp. They subsequently heard automatic rifle fire and, later, Mitrovic
returned to the camp, but the five young men were never seen again  Two additional witnesses
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at trial were a doctor and a veterinarian who had also been prisoners in the camp and had treated
beating victims there. They identified Mitrovic as one of the guards who beat the prisoners, and
their testimony was corroborated in part by photographs they tock of one of Mitrovic’s beating
victims and the blood-spattered room where Mitrovic had administered the beating. The jury
coavicted Mitrovic and the court sentenced him to 57 months’ imprisonment, a significant
departure from the sentencing guidelines range of 0-6 months. The Department argued for a
significant sentence to ensure that this kind of egregious violation of cor immigration laws is
taken seriously. The court also revoked Mitrovie’s ULS. citizenship. The case was prosecuted
by HESP in partnership with the United States Attorney’s Office for the Northern District of

In the WWII-era Nazi cases, the U.S. Government has never possessed domestic
jurisdiction over the underlying crimes that were committed in Europe. These cases thus
demonstrate the wtility of civil denaturalization —1i.e., revecation of citizenship — and removal
strategies. The burden of proof on the government in civil denaturalization cases is substantially
identical to the criminal beyond-a-reasonable-doubt standard, but there are no statutes of
limitations applicable to the civil proceedings. nnlike in eriminal naturalization frand and visa
frand prosecutions. As a result of the tenacions work of HESP and its predecessor OSI
component, Criminal Division prosecutors have won cases against scores of participants in Axis-
sponsored acts of persecution. Those persons have been denaturalized and/or removed o1
extradited to stand trial abroad. The most recent extradition victory was a decision rendered in
2014 by a federal magistrate in the case of a Philadelphia man Johann Breyer, who had been
charged in Germany with serving as an accessory to the murders of some 246,000 Jewish men,
women, and children while serving as an S5 gnard at the infamens Auvschwitz-Birkenan death
camp. The case was a collaborative effort among HESP, the Division's Office of International
Affairs, and the U.S. Attorney’s Office for the Eastern District of Pennsylvania.

The Division’s enforcement program in the Nazi cases is widely considered to be the
most successfol law enforcement operation of its kind in the world, earning praise and awards
from numerous Jewish organizations and Holocaust survivor groups. HRSP's work in these
cases continues, but since the vast majerity of the perpetrators of Nazi crimes — and most of the
potential survivor-witnesses — are no lenger alive at this very late date, the section’s WWII-
related worklead is now only a small part of its human rights accountability portfolio. Our most
recent success in the Nazi cases occurred just this past August, when the U.S. Government
accomplished the removal to Germany of previously denaturalized Nazi persecutor Jakiw Palij. a
landmark accomplishment that was the product of a highly effective inter-agency effort by DOJ,
ICE, and the Department of State. The quality of our ongoing, though necessarily diminishing,
work in the Nazi cases is reflected by the fact that the United States was one of only two
countries (along with Germany) to win the coveted “A”™ rating of the Simon Wiesenthal Center in
its annmal repert last yvear on worldwide law enforcement efforts in the Nazi cases.

Civil denaturalization, followed by remowval, remainsg an important tool in post-TWWII
human rights viclator cases as well. For example, the Civil Division’s Office of Immigration
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Litigation brought a civil denaturalization case in Washington, D .C_, last year against Edin
Dzeko. The suit was brought in partnership with the U.S. Attorney’s Office for the District of
Columbia. HRSP provided important assistance in the development of the case. In August, a
U5, district judze denaturalized Dzelzo, based in part on his admission that he had
misrepresented and concealed his military service on immigration forms and lied vnder cath at
his naturalization interview. Dzeko was part of an elite unit of the Army of the Republic of
Bosnia and Herzegovina that attacked the village of Trusina in 1993, in what 13 known as the
Trusina massacre. The unit allegedly targeted Bosnian Croats who resided in the village because
of thewr Christian religion and Croat ethnicity, kalling 22 unarmed mdividuals incloding women
and the elderly. Dzeko is currently serving a prison sentence in Bosnia and Herzegovina where,
in 2014, he was convicted of war crimes. The Bosnian court found that Dzelco played a key role
in the Trusina massacre, serving as part of a firing squad that executed six unarmed prisoners of
war and civilians and that he shot and killed a crippled elderly couple.

Onur successes in these prosecutions notwithstanding, experience has consistently shown
that investigations of suspected perpetrators of genocide, war crimes, or crimes against humanity
15 extremely complex, whether the investigations concern those offenses directly or instead
mnvolve immigration-related viclations prosecuted criminally or civilly. This is not surprising, as
the activities at the heart of these cases occurred in foreign countries, often many years ago, and
they frequently tock place in the context of complex pelitical instability, war, or social upheaval
Moreover, access to crime scenes may be limited or even non-existent and our ability to gather
evidence typically relies sigmficantly on the cooperation of foreign governments. Witnesses —if
any survive —may face reprisals for testifying or may themselves be perpetrators as to whom
precaptions must be taken to ensure that if they are brought to the United States to testify, they
do not gain an opportunity to seek safe haven here themselves. In the unlikely event that
pertinent written records were prepared by the perpetrators, they may have been destroyed, be
otherwise inaccessible, or present vexing chain-of-custody problems. Obtaining sufficient
evidence that 15 admissible in a TS, court of law therefore is a time-consuming and challenging
vadertaking, and it typically requires highly specialized prosecutorial, historical, and linguistic
expertise.

Third, the Justice Department helps facilitate the criminal prosecution abroad of the
perpetrators of genocide, war crimes, and crimes against humanity found in this conntry. For
example, in 2012, Sulejman Mujagic, a citizen of Bosnia and Herzegovina residing in Utica,
New York, was charged by a federal grand jury with physical and mental torfure committed
during the armed conflict that followed the brealup of the former Yugoslavia. The case was
handled by HESP and the U.S. Attorney’s Office for the Northern District of New York. Before
the torure case procesded to its conclusion in the United States, Bosnia sought Mujagic’s
extradition after charging him with having summarily executed an unarmed Bosnian Army
soldier and tortured a second soldier after the two prisoners had been captured by Mujagic and
his men while he was serving as a platoon commander in the Army of the Autonomons Province
of Western Bosnia. The Department litigated the extradition case to achieve Mujagic’s
extradition to Bosnia and sought dismissal of the torture indictment. Because the crimes took

.8

17



place in Bosnia_ that country had the ability to prosecute for both the alleged torture and murder.
A federal district judge in the Northern District of New York ruled that Mujagic could be
extradited to Bosnia to stand trial and, after his extradition, he was convicted in Bosmia,

The United States has also extradited other accused human rights violators to stand trial
abroad, both in WWII Nazi cases and others. The Division’s Office of International Affairs
(“OIA™) has played a central role in these extraditions. Extradition matters are coordinated
within the Justice Department by that office. which also responds each vear to thousands of
requests and inguiries from foreign law enforcement anthorities for assistance i their
mvestigations and prosecutions. The U5, Government works diligently to locate mternational
fugitives and return them to the countries in which their alleged crimes were committed.
Extradition, however, is contingent upon receipt of a request from a foreign government with
which the United States has an extradition treaty.

Finally. in cooperation with the State Department, the Department of Justice has long
devoted considerable resources to enhancing the capacity of foreign governments to investigate
and prosecute serious crimes, including atrocities. Compenents of the Criminal Division provide
much of DOT’s assistance to foreign law enforcement and justice authorities. As noted, OLA
takes the lead in executing foreign requests for evidence or other legal assistance and has
responded to dozens of requests for assistance in matters relating to genocide, war crimes and
crimes against humanity. Stmilarly, the Office of Overseas Prosecutorial Development,
Assistance and Training (“OPDAT™) and the International Criminal Investigative Training
Assictance Program (“ICITAP™) take the lead for the Department in providing capacity-building
and security-sector assistance to foreign partners.

OPDAT was established to harness the Department of Justice's resources to develop
foreign justice sector institutions and to enhance the administration of justice abroad. OPDAT
builds strong foreign partners who can work with the United States to enhance cooperation in
transnational cases and fight crime before it reaches our shores. OPDAT has Besident Legal
Advisors ("BLAs"), Intermittent Legal Advisors (“ILAs™), and International Computer Hacking
and Intellectual Property Advisers (“ICHIPs™) posted around the world, providing expert
assistance and case-based mentoring to foreign counterparts to develop justice systems that can
combat transnational crime, cormption, and terrorism consistent with international human rights
standards and in furtherance of U.S. national security.

OPDAT supports the Department’s and the TS, Government’s interests by promoting
the mle of law and respect for human rights, by preparing foreign counterparts to cooperate more
fully with the United States in combating transnational crime and terrorism, and by improving
foreign judicial assistance to the investigative and prosecutorial elements of the Department of
Instice. As a general mule, internationally accepted standards are a primary focus of OPDAT
programs. In areas such as human rights, trafficking in persons, public cormuption, gender-based
viclence, and transnational organized crime, international and regional conventions and
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agreements are rovtinely explained and the need for compliance with international obligations is
emphasized.

Working with fonding from the State Department and the Department of Defense,
OPDAT uses a best practices methodology to develop effective criminal codes and procedures,
improve institutional structures and relationships, and enhance the professional capabilities of
prosecutors, judges, defense attorneys, and select law enforcement officers to establish more
responsive and responsible criminal justice systems abroad. OPDAT has approximately 63
RLAs, ILAs, and ICHIPs posted in approximately 50 conntries at any given time.

OPDAT has provided capacity-building assistance in the investigation and prosecution of
war crimes to the varions countries and jurisdictions of the former Yugoslavia. This has
included provision of training; advice on legislation; assistance in the development of witness
protection programs and witness exchange agreements; capacity-building i the area of victim-
witness assistance; videoconferencing equipment (to allow witnesses in criminal cases, including
war crimes cases, to testify safely from one country to another); and assistance to promote the
exchange of information and cooperation between and among the covntries and jurisdictions in
the region.

ICITAP has similarly provided assistance directly to foreign law enforcement antherities
in the former Yugoslavia. Equipment, software, and training that ICITAP supplied has
significantly enhanced the capacity of local avthorities to identify and investigate complex and
politically charged erimes. In Croatia, ICITAP, in coordination with OPDAT, provided
specialized training to members of the criminal justice system who are directly responsible for
the mvestigation and prosecution of war crimes cases. That training focused on evidence
collection, courtroom presentation, and witness protection. The work vadertaken in this field by
OPDAT and ICITAP draws extensively on the resouwrces of federal investigating agencies and
U.5. Attorney’s Offices. It is an integral part of the Justice Department’s commitment to
assisting cognizant authorities abroad. The assistance that we have provided in the former
Yugoslavia, as elsewhere, is focused on increasing the ability of these covntries and jurisdictions
to prosecute cases involving genccide, war crimes, and crimes against humanity.

OPDAT has provided assistance in the area of war crimes and crimes against humanity in
other regions of the world as well. For example. OPDAT assigned a Resident T egal Advisor to
Rowanda to provide assistance to the Rwandan criminal justice sector. The program focused on
investigations and prosecutions involving the most serious genocide-related offenses. The
Resident Legal Advisor provided advice and support to the prosecution sector in its efforts to
evaluate and prosecute those detainees who were alleged to have planned and orchestrated the
1994 genocide. The OFPDAT program in BEwanda provided advice, support, and technical
assistance to improve the capacity of Rwandan justice officials to gather evidence and prosecute
cases based on rule of law principles.
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In Colombia, the Justice Department has provided assistance to the Colombian
Prosecutor General’s Human Rights Unit, which consists of a National Unit in Bogota and 15
regional units in the Colombian cities of Medellin, Cali, Bucaramanga, Villavicencio, Neiva,
Cucuta, and Barranquilla. This Unit is responsible for the investigation and prosecution of
vielations committed either by illegally armed groups or government officials.

Conclusion

In our extensive work on human rights cases, we never forget that the lives of innocent
persons around the world remain imperiled by the threat of genocide and other atrocity crimes.
We Imow that succeeding in deterrence through enforcement of laws applicable to perpetrators
of such crimes 15 one important means of affording volnerable populations a measure of
protection from such cruelties. As we investigate and prosecute these cases, we remain ever-
mindfil of the words famously spoken by former Attorney General, and later Supreme Court
Tustice, Fobert Jackson, in his opening address at the Palace of Justice in Nuremberg in 1945:
“The wrongs which we seek to condemn and punish have been so calculated, so malignant, and
so devastating, that civilization cannot tolerate their being ignored, becavse it cannot survive
their being repeated.”

Thank you for affording me this opportunity to testify today. I would be pleased to
respond to your questions.
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Mr. McGOVERN. Thank you very much.
Mr. Rodi.

STATEMENT OF LOUIS A. RODI ITI, ACTING ASSISTANT DIRECTOR,
NATIONAL SECURITY INVESTIGATIONS DIVISION, HOMELAND
SECURITY INVESTIGATIONS, U.S. IMMIGRATION AND CUSTOMS
ENFORCEMENT

Mr. RODI. Mr. Chairman, and distinguished members of the
Commission, thank you for the opportunity to discuss the work the Human Rights
Violators and War Crimes Center performs in holding human rights abusers
accountable, and how that work contributes to preventing future atrocities.

The Center is an interagency task force led be U.S. Immigration and
Customs enforcement. The Center is also comprised of a number of partners to
include the FBI, the Department of Justice, the Departments of State and Defense
and the intelligence community. ICE established the center in 2008 to dedicate
resources to our mission of ensuring the United States does not become a safe
haven for human rights abusers.

The Center focuses on its mission in two primary ways, by identifying,
investigating, prosecuting and removing human rights violators, and war
criminals found within the jurisdiction of the United States, and by preventing
suspected violators from entering the U.S. It also works with foreign law
enforcement, international partners, and tribunals to further global accountability.

The Center brings together special agents intelligence specialists, analysts,
historians, and attorneys with expertise in specific regional areas or conflicts.
These team members, joined by our Center partners, are organized into
investigative regional support teams which cover the entire globe.

In 2016, the Center created a team dedicated to the elimination of female
genital mutilation of girls in the United States. And in 2018, the Center created
and investigative team dedicated to developing targets who were responsible for
human rights violations that could be sanctioned under the Global Magnitsky
Human Rights Accountability Act.

The Center is also home to the human rights target tracking team. By
placing lookouts in appropriate databases, this team works with our interagency
partners to prevent human rights violators from entering the U.S. and obtaining
U.S. immigration benefits.

Dedicated funding provided by Congress in 2016 resulted in a significant
increase in resources dedicated to the Center's work. In 2014, ICE's Homeland
Security Investigations, HSI, had eight investigators and intelligence specialists
assigned the center. Today, HSI has 23 dedicated agents, analysts, intelligence
specialists, and historians researching, investigating and supporting the important
work at the Center. Including our partners, the Center now has a team of 50
people dedicated to our mission. This dedicated funding has led to a higher
number of criminal indictments and arrests of human rights violators.
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The Center's commitments to its missions is illustrated in various cases
from around the world. I would like to highlight one of these cases and have
elaborated on several others in my written statement. Mohammed Jabbateh
served as a general in a rebel group that battled for control of Liberia in the 1990s.
During the investigation, HSI agents, Center researchers, and members of the U.S.
Attorney's Office traveled to Liberia to interview over 30 eyewitness who
provided first-hand accounts of acts of torture, rape, cannibalism, and murder
committed by Jabbateh and his followers.

Our investigation and successful prosecution of Jabbateh by the U.S.
Attorney's Office in Philadelphia resulted in his conviction and subsequent
sentence in April 2018 to 30 years' incarceration. Well above the sentencing
guidelines for these crimes, and the highest sentence ever received for an
immigration fraud conviction related to a human rights violator.

It is important to acknowledge a broad range of intergovernmental bodies
and NGOs who have assisted ICE with identifying potential suspects, witnesses,
victims, as well as providing crime scene information. In some cases, evidence
from criminal proceedings in a foreign country has been key to litigating cases in
the United States. Judicial proceedings following our investigations underscore
the role U.S. courts play in seeking accountability for human rights abuses
committed abroad, as well in the broader efforts of justice and atrocities
prevention.

Today ICE is handling more than 1,600 human rights-related cases. They
involve suspects from approximately 95 countries, primarily in Central and South
America, the Balkans and Africa. HSI has more than 170 active human rights
investigations. Since 2003, ICE has successfully removed more than 990 known
or suspected human rights violators from the U.S.

Through the 75,000 subject records created, HSI has prevented over 300
suspected violators from entering the U.S. The Center continues to grow and
expand its mission. HSI is currently developing Operation War Crimes Hunter, a
repository of photos of individuals suspected of participating in human rights
abuses.

The Center's developing prevention records and potential leads by
utilizing information received from civil society and NGOs regarding human
rights abuses and atrocities committed by the Syrian regime.

While we acknowledge and celebrate our collaborative work to date, we
understand that much remains to be done. Weaknesses in our immigration
statutes may allow human rights violators to enter the U.S. and obtain
immigration benefits. At times we are confronted with serious obstacles in our
investigations based on the statute of limitations for crimes such as immigration
or naturalization fraud.

In many instances the U.S. government must forego criminal charges
because evidence of the offender's misrepresentation did not come to light within
the statute of limitation. Nevertheless, our success has underscored the Center's
deep commitment to denying human rights violators safe haven in the United
States.
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Chairman and members of the committee, I applaud your continued
leadership on these important issues. Thank you again for the opportunity to
address this Commission. I would be pleased to answer any questions.

[The prepared statement of Mr. Rodi follows:]

PREPARED STATEMENT OF LOUIS A. RODI 11T
3 {E;ﬁk L] L]
f‘fi’g\ﬁ U.S. Immigration
=g} and Customs

Y,

i

7/ Enforcement

STATEMENT

OF

LOUIS A. RODI II1
ACTING ASSISTANT DIRECTOR

NATIONAL SECURITY INVESTIGATIONS DIVISION
HOMELAND SECURITY INVESTIGATIONS

U.S. IMMIGEATION AND CUSTOMS ENFORCEMENT
REGARDING A HEARING ON

“PURSUING ACCOUNTABILITY FOR ATROCITIES”
BEFORE THE
UNITED STATES HOUSE OF REPRESENTATIVES
COMDMIITTEE ON FOREIGN AFFAIRS
TOMLANTOS HUMAN RIGHTS COMDMISSION
THURSDAY, JUNE 13, 2019

10:00a.m.
2200 Rayburn House Office Building

23



Introduction

Commussion Co-Chairs McGovern and Smith and distingmished members of the
Commission:

On behalf of the Department of Homeland Secuority, thank yvou for the opportunity to
discuss the work the Human Rights Vielators and War Crimes Center (Center) performs in
holding human rights abusers accountable, and how that work contributes to preventing future
atrocities. The TS, Immigration and Customs Enforcement (ICE) Homeland Security
Investigations (HST). Homan Rights Viclators and War Crimes Unit (HEVWCTL), and the ICE
Office of the Principal Legal Advisor (OPLA) Human Fights Law Section (HELS) lead the
interagency Center. ICE Enforcement and Removal Operations (ERO) also supports it.

The Center is also comprised of the Federal Bureau of Investigations (FEI)'s
International Human Rights Unit (IHR1T), co-located in its entirety within the Center; the TI.S.
Department of State’s (DOS) Burean of Consular Affairs and Diplomatic Security Service; the
U.5. Department of Defense (DOD)'s TS, Army Criminal Investigations Division; the TS,
Department of Justice (DOJ) Criminal Divisions® Human Bights and Special Prosecutions
Section (HESP) and Civil Division’s Office of Immigration Litigation (OIL).

The Center was established in 2008 to dedicate resources to our mission of ensuring the
United States does not become a safe haven for human rights abusers and to increase ounr
effectiveness and efficiency in investizating and prosecuting cases involving human rights
viclators. The Center focuses on its mission in two primary ways: by identifying, investigating,
prosecuting, and removing human rights viclators and war criminals found within the
jurisdiction of the United States; and by preventing the entry into the United States of known
or suspected human rights viclators and war criminals.

The Center also works with foreign law enforcement. international partners. and
international tribunals to forther global accountability.

The Center brings together special agents and intelligence research specialists, analysts,
historians and attorneys with expertise in specific regional target areas or conflicts. These team
members. joined by our Center partners, are organized into investigative regional support
teams (RST) which cover the geographic areas of the Americas, Enrope, Africa, the Middle
East, and Asia. In 2016, the Center created a team dedicated to the elimination of female
genital mutilation (FGM) of girls in the United States. In 2018, the Center created an
investigative team dedicated to developing targets who are responsible for human rights
viclations that could be sanctioned under the Global Magnitsky Human Rights Accountability
Act.

The Center is also home to the Human Rights Target Tracking Team (HRT3),
comprised of intelligence research specialists dedicated to accurately identifying suspected
bhuman rights violators and war criminals while the individuals are still abroad. HET3 works
with United States government partner agencies to prevent the entry of these individuals into
the United States in viclation of the Immigrafion and Nationality Act (INA) as well as to
preciude them from obtaining immigration benefits overseas.
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The Center has worked closely over the past several years with our partners in 7.5,
Customs and Border Protection (CBP) and TS, Citizenship and Immigration Services (USCIS)
to identify known or suspected human rights vielators and to place lookouts on them in
appropriate databases so that consular officers overseas, CBP officers at United States ports of
entry, and USCIS officers will have relevant information to assist in determining whether an
individual should be permitted to enter the United States.

Dedicated funding, first provided by Congress in the Consolidated Appropriations Act
af 2016, has greatly enhanced the Center’s ability to increase investizative and legal efforts to
combat crimes against humanity, human rights abuses, and war crimes. This funding resulted
in a significant increase in resources dedicated to the Center’s work.

In 2014, ICE HSI had eight investigators and intellizence research specialists assigned
to the HEVWCU. Today, ICE HSI has 23 dedicated agents, analysts, intelligence research
specialists and historians researching, investigating, and supporting the important work of the
Center. Including owr partners, the Center now has a team of 30 individuals dedicated to our
mission. With this support. ICE HST tripled its number of criminal arrests in fiscal yvear (FY')
2017 and 2018, compared to criminal arrests in FY 2016. Additionally, ICE HSI doubled the
number of investigations that have led to indictments of human rights violators in this same
time period.

In 2016, ICE conducted its inangural Human Rights Violators and War Crimes
Advanced Investigative Training cowrse at the Federal Law Enforcement Training Centers in
Georgia. This training brought together special agents, attomeys and other law enforcement
professionals to learn about the investigative techniques vnique to cases involving human
rights violators. It established a core group of investigators and attorneys whose expertise
enhanced the existing pool of law enforcement personnel specializing in these types of
investigations. The Center continues to provide this advanced training course on an annual
basis. Most importantly, these dedicated funds allowed the Center to fund investigative teams
to travel overseas in cases that had languished. In-country investigations at the site of the
atrocities are crucial to obtaining evidence and to identifying witnesses who can corroborate
allegations against specific individuals suspected of engaging in human rights abuses.

The Center’s comunitment to its mission and the role it plays in broader efforts for
accountability is illustrated in various cases in Africa, the Americas, and the Balkans. While
most of the Center’'s work is focused on modern day war crimes, we continue to pursue, in
partnership with HESP, the remaining Weorld War IT Nazi leads developed by DOJ.

In August 2018, through close cooperation with our partners at the DOJ and DOS, ICE
removed to Germany Jakiw Palij, a former Nazi labor camp goard at the 5S Training Camp in
Trawniki in Nazi-occupied Poland.

I would like to elaborate on a few examples of our successful criminal cases. The first
case involved Mohammed Jabbateh, aka “Jungle Jabbah,” who served as a General in the
United Liberation Movement for Democracy in Liberia (ULIMO), a rebel group that battled
for control of Liberia in the 1990s, during the first Liberian civil war. On three occasions, ICE
HSI agents from Philadelphia, the Center’s Africa researcher. and members of the United
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States Attorney’s Office for the Eastern District of Pennsylvania traveled to Liberia to
interview over 30 eyewitnesses. These evewitnesses provided firsthand accounts of acts of
torture, rape, cannibalism. and murder committed by Jabbateh and his band of seldiers. Our
mnvestigation and the snccessfiol prosecution of Jabbateh by the U.S. Attorney’s Office are
reflective of the cooperative partnership between ICE and the DOJ. On October 18, 2017, a
jury found Jabbateh guilty of two counts of vielating 18 U.5.C. § 1346 (immigration frand),
and two counts of violating 18 U.S.C. § 1621 (perjury). On April 19, 2018, the District Court
in the Eastern District of Pennsylvania sentenced Jabbateh to 30 years’ incarceration, well
above the sentencing guidelines for these crimes. This sentence, the highest thus far for
immigration frand committed by a human rights violator, was possible due to the work by ICE
and HESP to amend the sentencing guidelines to provide for upward departures when the
defendants engaged in human nights viclations.

Another significant investigation and cruminal prosecution involved the 1994 Rwandan
genocide in which Hutu extremists raped and murdered hundreds of thousands of Tutsis and
mederate Hutus. In March 2011, ICE received information from the Rwandan government, as
well as from the International Criminal Tribunal for Ewanda (ICTE), that Gervais “Ken™
Ngombwa, a United States citizen residing in the United States. led massacres in the Nyvamata
area, including at the church and commune office where an estimated 10,000 men, women, and
children attempting to seek refuge were murdered. A majority of those killed had sought refuge
inside the church walls where they were slanghtered with guns, machetes, and other weapons.
Following a multi-vear Center and HSI Cedar Fapids investigation, including several
mnvestigative trips to Rwanda, the United States Attorney’s Office for the Northern District of
Iowa successfnlly prosecuted Wzombwa, who was convicted of one count of violating 18
U.S.C. § 1425 (unlawfully procuring, or attempting to procure, naturalization or citizenship);
one covnt of violating 18 U.S.C. § 371 (conspiracy to unlawfolly procure citizenship); and one
covant of vielating 18 U.5.C. § 1001 (making a materially false statement to agents of the
Department of Homeland Security). Wgombwa's United States citizenship was automatically
revoked, pursvant to 8 U.S.C. § 1451(e). In March 2017, Ngombwa was sentenced to 15
years incarceration. This case succeeded due to strong cooperation between the Center, HSI
Cedar Papids, the HSI Pretoria (South Africa). one of ICE’s 68 Attaché offices located at
United States diplomatic posts worldwide, the United States Attorney’s Office for the Northern
District of [owa, DOI's Office of International Affairs, DOS, and the ICTE.

The investigation, criminal conviction, and extradition to Spain of Inocente Orlando
Montane in November 2017 highlights the Center’s role in broader efforts for accovntability.
Montano, who served in several command posts and ultimately as E1 Salvador™s Vice Minister
for Public Security during the country’s 1980-1992 civil war, was part of the small core group
of elite officers responsible for the 1989 murder in San Salvador of six Spanish Jesuit priests,
their housekeeper, and the housekeeper’s teenage davghter. With the specialized assistance of
an expert witness and the Center’s historian for the Americas. an investigation led by HSI
Boston and prosecuted by the U5, Attorney’s Office in Boston, Massachusetts resulted in
Montano’s conviction of three counts of vielating 18 U.5.C. § 1546 (immigration fraud) and
three counts of violating 18 T.5.C. § 1621 (perjury). The trial documented over 1,150 human
rights violations committed by vnits or troops vnder Montano’s command, including 63
extrajudicial killings, 31 disappearances, and 520 cases of torture. In August 2013, the United
States District Court for the District of Massachusetts sentenced Montano to 21 months
incarceration and issued a judicial order of removwal to El Salvador. Mentano’s incarceration
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afforded Spain sufficient time to perfect an extradition request for the crime of terrorist murder.
This was significant as El Salvador had previously refused to cooperate with Spanish arrest
warrants for other defendants living in El Salvador. The Secretary of State certified Montano’s
extradition to Spain and, despite Montano’s appeal. the United States Supreme Court declined
to hear his case. ICE HST's investigation and the subsequent criminal conviction were
mnstromental in ensuring Montano would face justice in Spain as opposed to enjoying impunity
in El Salvador.

There have also been a number of successes in cases involving the war in the former
Yugoslavia in the 1990s. The Center continmies to initiate law enforcement action against
individuals who assisted in the genocide at Srebrenica in 1995, While there have been
tremendous successes in identifying and removing particular targets from the United States,
there continue to be litigation challenges which the Center is working to overcome. The
Center will continue to prioritize the cases of both direct perpetrators and aiders and abettors.

In addition to the Stebrenica cases, the Center and its partners continue to hold human
rights violators from the Balkans accountable. For instance, Slobodan Mutic, a former member
of the brealaway ethnic Serb forces in Croatia, allegedly murdered two citizens of Croatian
ethnicity in the town of Petrinja, Croatia, in Janvary 1992, The Center’s Balkan historian
performed substantial eriginal historical research and located a large number of wartime and
postwar records in present-day Croatia which substantiated Mutic’s alleged crimes. The
Center worked with HSI Cleveland and our DOJ partners at the United States Attorney’s
Office in Cleveland, Ohio to indict the case. As a result, Mutic pleaded guilty to one count of
vielating 18 U.5.C. § 1546 (immigration frand) for failing to disclose his role in the ethnically
motivated murders; he was sentenced to 2-vears” incarceration. ICE coordinated with Croatian
officials to return Mutic to Croatia where he is being tried for his wartime acts.

Slobo Maric, a former member of the Bosnian army, was a shift leader of a detention
facility in Bosnia that housed captured Bosnian Croat soldiers. He selected detainees for other
guards to abuse, directly participated in abusing several prisoners, and sent priscners to
dangerons and deadly work details on the front line of the conflict. The case was investigated
by HSI Jacksonville and the Center and prosecuted by DOT's HESP and the United States
Attorney’s Office for the Middle District of Florida. In March 2017, Maric was sentenced by
the United States District Court for the Middle District of Florida to 18 months incarceration
for unlawfully procuring, or attempting to procure, naturalization or citizenship in vielation of
18 US.C. § 1425, These charges were the result of his failuwre to disclose during his
naturalization process his membership in the Army of Bosnia and Herzegovina and crimes that
he committed in Bosnia and Herzegovina during the war in the 1990s. The Court immediately
revoked his United States citizenship, and Maric is now in immigration removal proceedings.
The Bosnian government has charged Marie for his eriminal conduct.

In addition to the successes discussed above in criminal matters. immigration laws have
also been a powerful tool to deny safe haven to human rights violators in the United States, and
in so deing, to contribute to the global fight to prevent foture atrocities. For example, Center-
supported cases resulted in the removal of two former Ministers of Defense of El Salvador,
Carlos Vides Casanova in April 2015 and José Guillermo Garcia Merino in January 2016. Both
were removed based on grounds that they had “assisted or otherwise participated”™ in multiple
mnstances of torture and extrajudicial killings in El Salvador during the 1980s. These cases
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relied on the testimony of torfure survivors as well as the testimony of an expert witness and a
former United States Ambassador to El Salvador. The case against Casanova resulted in a
published decision by the Board of Immigration Appeals (BIA) concluding that in his role as a
commander during the civil war in El Salvador, Casanova assisted or otherwise participated in
extrajudicial killings and torture. The decision specifically recognized by name two Salvadoran
torture survivors who testified in court, as well as nine victims of extrajudicial killing, six of
whom were United States citizens. The victims included four churchwomen, Ita Ford, Maura
Clarke, Dorothy Kazel, and Jean Donovan who were killed in December 1980, as well as
Michael Hammer and Mark Pearlman, who were killed together with a Salvaderan colleague in
Janvary 1981. The decision also found Casanova removable for his role in the torture and
extrajudicial killing of “countless vonamed” civilians.

Similarly, the BIA s opinion in the Garcia Merino case held that he knew or should
have known about extrajudicial killing and torture, nnder the theory of command
responsibility, and that he fostered an institutional atmosphere in which defenseless civilians
were victimized. The court muled, among other findings, that through Garcia Merino’s acts and
omissions, especially in failing to properly investigate and hold perpetrators accountable, he
had “assisted or otherwise participated” in the extrajudicial killings of Archbishop Oscar
Romero; approximately 1,000 civilians. many of whom were children. at the El Mozote
massacre; and the six United States citizens described above.

It is important to acknowledge a broad range of intergovernmental bodies and
nongovernmental organizations (WGOs) who have assisted ICE with identifying potential
suspects, witnesses, and victims, as well as providing crime scene information and langnage
support. Their intrepid worl is essential to so many successful human rights investigations and
prosecutions. For example, as a result of efforts by NGOs to uncover and document incidents
of extrajudicial killings in Colombia referred to as “false positives,” the Center identified two
perpetrators residing in the United States - Hector Alejandro Cabuya de Ledn and Lt Col.
Oscar Gomez Cifoentes. “False positives™ are killings of eivilians falsely reported by military
units as “positive” killings of guerrillas in combat. These killings increased dramatically in
Colombia in both scale and frequency between 2002 and 2008. Both Cabuya de Ledn and
Gomez Cifientes were removed by ICE in 2017, following an investigation by ICE HSI aided
by the expertise of the Center.

In some cases, evidence from criminal proceedings in a foreign country has been key to
litigating cases in the United States. Enrique Ariza Bivas was a former director of intelligence
in Colombia’s now dissolved Administrative Department of Security (DAS). He had been
charged in Colombia with aggravated psychological torture of a journalist and various other
crimes relating to vnlawfol wiretapping. Documents obtained from the Colombian government
were used in ICE’s immigration case. ICE ultimately removed Enrique Ariza Rivas to
Colembia i April 2017,

A final set of cases I would like to mention underscores the role United States courts
play in seeking accountability for human rights abuses committed abroad, as well as in the
broader efforts of justice and atrocities prevention.

Jose Ortiz Morales is a former member of a Guatemalan Special Forces military unit
known as the Kaibiles that indiscriminately killed more than 200 men, women, and children in
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a massacte in the Guatemalan hamlet of Las Dos Erres in December 1982 In September 2017,
Morales was sentenced to 11.5 months incarceration for viclating 18 U.S.C. §1425
(unlawfully procuring, or attempting to procure, naturalization or citizenship) following an
investigation by HSI Baltimore and the Center. Morales, who has been indicted in Guatemala
for his alleged patticipation in these war crimes, is the fifth Las Dos Erres target identified and
mnvestigated by ICE. The other perpetrators investigated by ICE HSI include Gilberte Jordan,
featured in the 2016 documentary film, Finding Oscar and Jorge Vinicio Sosa Orantes. Both
men were sentenced to 10 years incarceration for violating 18 U.5.C. § 1425 (uvalawfully
procuring, or attempting to procure, naturalization or citizenship) and both remain imprisoned
today. These successes were a team effort, with ICE and HESP in partnership with the T7.5.
Attorneys Offices for the Southern District of Florida and the Central District of California.
ICE deported two additional perpetrators, Pedro Pimentel Fios in 2011 and Santos Lopez
Alonzo in 2016. Pimentel Fios was convicted in Guatemala in 2012 for his participation in the
Las Dos Erres massacre and sentenced to 6,060 years; Lopez Alonzo was convicted in
Guatemala in 2018 and sentenced to 5,160 years. Despite these convictions, we remain
concerned about efforts in Guatemala and El Salvador to grant amnesty to human rights
viclators that could result in the release of these convicted war criminals, and/or the suspension
of on-going investigations and trials such as the trial of Garcia Merino for his involvement in
the El Mozote massacre in El Salvador.

Today, ICE 1s investizating more than 1,600 human rights-related cases in part due to
resources allocated by Congress specifically to further the work of the Center. These cases are
at various stages of investigation and litigation, including removal proceedings. They involve
suspects from approximately 95 countries, primarily in Central and South America, the
Balkans, and Africa. ICE HSI has more than 170 active human rights investigations, which
could vltimately support criminal charges or removal proceedings. Since 2003, the attorneys in
ICE OPLA have obtained final removal orders and in ICE ERO have successfully removed
mere than 990 known or suspected human rights vielators. HRT3 has issued more than 75,000
records of suspected human rights viclators for individuals from more than 110 countries. Over
300 suspected human rights violators have been prevented from entering the United States
based on these records through either visa revocations or visa refusals by DOS or by stops at
ports of entry by CBP officers.

The Center continues to grow and expand its mission. To identify proactively
perpetrators of modern-day atrocities. HET3 is developing the “War Crimes Hunter” database,
a photo-based database of suspected human rights vielators who have actively participated in
human rights abuses. The Center anticipates that HRT3 will utilize open source media sites to
download images and video files of alleged perpetrators in cwrrent conflict zones and then,
working with other governmental partners, cross-references the images with governmental
biometric databases to determine whether these alleged perpetrators can be identified. ICE is
wotking with oversight offices to ensure that this program is implemented consistent with
legal, privacy, civil rights and civil liberties requirements.

Additionally, the Center is developing prevention records and potential leads by
utilizing information received from civil society and WGOs regarding human rights abuses and
atrocities committed by the Syrian Fegime, and other non-state actors, during the Syrian
Revolution.

=
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The Center’s FGM response team wotks closely with federal. state, and foreign law
enforcement partners, as well as child protective officials. non-profit organizations, medical
and educational professionals, and survivors, to protect young girls by investizating cases of
female genital mutilation/cutting (FGM/C) and conducting outreach and training to end the
practice. FGM/C is a serious human rights abuse. a form of gender-based viclence. and. when
done to children a serious form of child abuse. ICE HSI and the FBI jointly investigate
vielations of the federal criminal FGM statute, 13 U.S.C. § 116. On April 12, 2017, Dr.
Jumana Nagarwala, a United States citizen and Detroit-area doctor, was indicted by a federal
grand jury for performing FGM/C on at least two 7-vear old girls, the first indictment to charge
a violation under 13 U.S.C. § 116. In November 2019, the United States District Court for the
Eastern District of Michigan dismissed the counts related to 18 US.C. § 116(a), finding that
Congress lacked Constitutional avthority to enact the FGM statute as written. In addition to
utilizing our authorities to investigate cases of FGM/C, ICE HSI and ICE OPLA also use the
provisions of the INA to prevent and deter FGM/C when possible. In at least two instances,
FGM/C was prevented after parents suspected of trying to send their danghters overseas for
FGM/C were interviewed by ICE HSI and FBI and notified about U.S. laws and the potential
consequences of subjecting their daughters to this form of child abuse.

In 2017, the Center and HSI New York lavached an FGM/C-related cutreach program
called Operation Limelight USA_ Operation Limelight TTSA aims to safegpard and prevent
young girls from being subjected to FGM/C by educating airline passengers about the potential
harms of FGM/C and United States laws governing the practice. The Operation utilizes
specially-trained teams, consisting of ICE HSI special agents, CBP officers, and NGOs, to
initiate informal discussions about United States laws with families traveling to or from regions
where FGM/C is prevalent and to provide them with educational materials about the harms of
the practice. This summer the Center plans to expand Operation Limelight TUSA to 14 airports
arcund the United States.

The Center’s Global Magnitsky (GleMag) Fegional Support Team, created m 2018,
leverages agency enforcement powers pertaining to illicit trade and money lanndering activities
to identify foreign persons who are responsible for extrajudicial kallings, torture, or other gross
viclations of internationally recognized human rights, or who have comumitted acts of
cormuption. Once identified, the GloMag team works with our colleagnes at the Departments of
Treasury, Justice, and State to recommend individuals and entities upon whom the President
may impose sanctions. One of the first individuals sanctioned vader the Global Magnitskoy
Human Rights Accountability Act was Slobodan Tesic, whom ICE HSI identified following a
lengthy investigation. Tesic provided bribes and financial assistance to officials to secure arms
contracts and spent nearly a decade on the United Nations (UUN) Travel Ban List for violating
UN sanctions against arms exports to Liberia; he was among the biggest dealers of arms and
munitions in the Balleans.

As the Center grows and its mission expands, assistance from cur international partners
remains a key component in successfinl human rights-related investigations and prosecutions.
The Center reciprocates the support it receives whenever possible to further the global fight
against impunity for human rights abosers. It maintains strong working relationships with
several dozen local. regional. and international erganizations who share cur commitment to
pursning accouvntability for atrocities. Our relationships with a number of UN-sponsored
tribunals inchude the International Residual Mechanism for Criminal Tribunals, which carries
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out essential fonctions formerly carmied out by the International Criminal Tribunal for the
former Yugoslavia and the ICTR. and the Special Court for Sierra Leone. Other international
partners inclode various war crimes and human rights-related agencies in Australia, Bosnia and
Herzegovina, Canada, Finland, Germany, Guatemala, Peru, Rwanda, the United Kingdom, and
New Zealand. We maintain an even wider network of mternational partners through our
coerdination with INTERPOL, EUROPOL, and EUROJUST, the Evropean Union’s (EU)
network of prosecutors. The Center regularly participates in EUROJUST s biannual Genocide
Network meeting at The Hague to discuss investigations and prosecutions of genocide, war
crimes, and crimes against humanity. Prosecutors and investigators from the EU, the United
Kingdom, the United States, and Canada discuss and share current crime bases, mvestigations,
and best practices.

Onr successes, and our ongoing daily efforts, underscore the Center’s deep commitment
to denying human rights violaters safe haven in the United States nsing all of the legal
auwthorities available. While we acknowledge and celebrate our collaborative work to date, we
understand that much remains to be done. While the INA bars individuals who ordered, incited,
assisted, or otherwise participated in a broad range of persecution from receiving certain forms
of lawful immigration status such as asylee or refugee status, there is no specific immigration
charge under which an individual can be prevented from entering, or be removed from, the
United States for engaging m acts of persecution. Similarly, there is no specific grovnd of
inadmissibility or removability for those who participate in crimes agamnst humanity, war
crimes, of in FGM/C. Therefore, some of these individuals still may be admissible to the
United States and eligible for other forms of immigration benefits, incliding business or tonrist
visas or status through a family member or an employer.

To obtain visas and enter the United States, many human rights violators perpetrate
fraud against the United States during the application process. The statute of limitations for 18
U.S.C. § 1546 (immigration frand) is five years, although the statute of limitations for related
crimes such as 18 U.S.C. § 1425 (natwralization fraud) is 10 years. Unless this frand is
exposed within five years, the Center is confronted with a serious obstacle to prosecution.
Title 13 U.5.C. § 2441 (war crimes) carries a five-year statute of lumitations when the violation
does not result in death. Title 18 US.C. § 2340A (tortusre) carries an 8-year statute of
limitations if the acts did not result in death or serions bodily injury or the foreseeable risk of
such. In many instances, the United States government must forgo criminal charges becanse
evidence of the offender’s misrepresentations did not come to light within the statute of
limitations.

Over the past 25 years, the United States has sheltered over a million refugees fleeing
armed conflict, violent oppression, persecution, and torfure. I recognize the unigque
responsibility our agency bears to protect these whe come to our country to escape their
perpetrators. By pursuing accountability for past atrocities, we believe the Center contributes to
the wrgent work of preventing future atrocities and ensures the United States is not a safe haven
for human rights violators. Co-Chairmen McGovern and Smith, T applavd your continued
leadership on these important issues. Thank vou again for the opportunity to address this
Commission, and [ would be pleased to answer any questions you may have.
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Mr. McGOVERN. Thank you very much. And before I get into
questions, let me apologize to the audience, you know, Hillary Clinton says it
takes a village. I say, it takes a bigger room. But you are more than -- feel free to
come up and sit around here, but -- I feel bad everybody is standing in the back.
In any event, it is inspiring that so many people have come out because this is an
important topic.

And I want to thank you both of you for your testimony. I appreciate it
very much. We are going to abbreviate this a little bit because we are gonna
probably have votes at 11:30 and we may have 30 or 40 votes. So we are going to
make sure we get everybody in here. So if we don't get to all the questions we
may actually submit some questions in writing as well.

But let me ask you, what are the factors that guide DHS and DOJ
decisions on what suspected human rights violator cases to investigate and
ultimately to prosecute? And how do legal and evidentiary challenges affect your
decisions?

Mr. RYBICKI. Thank you for the question, Congressman. There is a
number of factors that are at play in criminal prosecutions I think that wouldn't
necessarily be considerations for other players in this space like NGOs.
Obviously we have to bring our cases in the Federal criminal court, rules of
evidence apply, and all of our cases have to be proven to the very stringent,
beyond a reasonable doubt standard. So we consider all of those issues when we
look at information that comes to our attention and when we are investigating
human rights violations whether they be genocide, torture, war crimes or the other
substantive statutes that we work with.

As you mentioned, there are difficulties in investigating these cases. They
are extremely complicated cases. And our prosecutors, our human rights
prosecutors face challenges that other Federal prosecutors typically don't. A
crime scene more often than not in the case of our human rights cases is going to
in a war zone or someplace where the Federal prosecutor or investigators will
have great difficulty gaining access to evidence of potential human rights
violations. If they are able to gain access it will usually be long after any
violations have occurred.

Frequently there are problems obtaining documents from hostile
governments, chaotic situations, or corrupt police forces, or other foreign
government agencies. Oftentimes it is difficult to establish the admissibility of
documents from foreign governments in U.S. criminal courts. And then in terms
of other evidence like witness testimony, oftentimes given the lag between a
human rights violation and our ability to investigate the violation, witnesses will
be difficult, if not impossible to locate. They will be dead oftentimes or in many
cases that we have had in the past the witnesses will themselves have been
involved in perpetrating atrocities, crimes, or human rights violations. And those
are individuals that we have to be very careful about bringing to the United States
to testify in a criminal proceeding.
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So those are all the kinds of considerations and challenges that our
prosecutors face when looking at our statutes. And so often if we can't use those
statutes, we use whatever other tools we can and have at our disposal to seek
accountability.

Mr. McGOVERN. Mr. Rodi, you can go ahead.

Mr. RODI. So in regards to the question as where do we get our cases, the
primary avenue for our cases is the victims themselves. When victims come
forward with the information of alleged acts of persecution, torture, war crimes,
that sort of thing, that is a starting point for us to begin an investigation. With that
information, we have a whole team dedicated to investigating the statements by
these witnesses.

We have teams of researchers at the Center, we have historians.
Thankfully we have been able to hire a number of historians based on the funding
provided in 2016, we have intelligence analysts. And of course we have our
partners at the Center who bring a lot of information to the table. We work with
NGOs, we work with other government agencies within the Federal Government
to develop our leads and to follow up on the further investigations. And of course
one we package that information up, we send it out to the field for further
investigation.

Mr. McGOVERN. Thank you. So news reporting earlier this year
indicated that the FBI's International Human Rights Unit, [HRU, may be
eliminated and its responsibility shifted to other offices. Is that accurate? Is that
are you hearing that as well? I mean, because in your testimony you note that
IHRU leverages the efforts of all 56 FBI field offices and 63 legal attache offices
around the world. And if it might be eliminated, how might the elimination affect
FBI participation in ICE's Human Rights Violators & War Crimes Center?

Mr. RYBICKI. Congressman, the -- I don't think any final decisions
have been made in that regard in terms of what FBI participation will be in the
Center following a reorganization. But I can tell you that I have been in my job
for the last 2 years supervising HRSP and the work that they do, and I have come
to know our colleagues at FBI, and other parts of DOJ, and U.S. Attorney's
offices, and at HSI, and I am very confident that irrespective of whatever
structural reorg that FBI undertakes in this respect, we are going to be able to
fulfill our mission going forward. They have subject matter experts and
consummate professionals at FBI that have made their -- the calling of their
career these kinds of cases. And those people are going to be working these cases
moving forward.

So if the org chart changes, I am not concerned that we will be able to
fulfill our mission with the quality people that we have.

Mr. McGOVERN. Mr. Rodi?

Mr. RODI. Sir, the Human Rights Violators & War Crimes center is a
shining example of interagency collaboration within the U.S. government.
Having the FBI collocated within the Center has allowed ICE to work side by side
with our law enforcement partners in our joint mission.
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The reduced participation of any members of the Center would be
detrimental to the mission. The FBI's no exception to that.

Mr. McGOVERN. So if I am hearing you correctly, are you hearing the
same rumors that we are hearing, that that office might be eliminated? Is that part
are you hearing similar rumors?

Mr. RYBICKI. I have not heard that specifically.

Mr. McGOVERN. All right.

Mr. RYBICKI. And like I said, I don't think any final decisions have been
made in terms of what kind of structural reorganization FBI is undertaking right
now.

Mr. McGOVERN. I just have a couple more questions. So DOJ officials
have described human rights cases as sometimes, quote, "difficult, time
consuming and resource intensive." End quote. In large part because of the
sizable time gap that -- and you just talked about that, Mr. Rybicki -- between
the crimes when they were committed and when they are investigated and when
they are prosecuted. Did DOJ and DHS have sufficient resources to pursue these
cases? And what, if anything, could done in terms of changes to law or policy to
help overcome the time gap difficulties?

Mr. RODI. Sir, to answer your questions in terms of resources, [ would
have to say that these cases are very expensive to conduct. They require
extensive travel, witness location, translation services, and of course we could do
more with more resources. Travel for agents to conduct interviews, travel for
witnesses to come to the United States, victims' support services for witnesses, all
cost a lot. For example, a trip for two agents to travel to Rwanda to find and
interview witnesses costs over $65,000. That is 20 percent of our annual budget.

Mr. RYBICKI. I think there are concrete steps that Congress can take to
help us prosecute the mission -- the mission better. Congressman. As you know,
the FGM statute was recently held by a Federal district court to be
unconstitutional. And that is a significant hit to one of tools in our arsenal in
terms of combatting that specific kind of human rights violation.

The Department has submitted specific legislative text to Congress
regarding our suggestions about how Congress can amend section 116 of the
criminal code so that the FGM statute will pass constitutional muster. So we
would urge Congress to take a look at that section to and to address the
shortcomings that the court found in that case in Detroit. We are happy to work
with you on that. But that is a step that Congress can take right now to assist us in
prosecuting those important cases.

Mr. McGOVERN. The State Department's Office of Global Criminal
Justice heads U.S. efforts to cooperate with foreign justice systems and
international tribunals to ensuring accountability for perpetrators of atrocity
crimes globally. Do your agencies coordinate and cooperate with the Office of
Global Criminal Justice, and if so, how?

Mr. RYBICKI. Absolutely, Congressman. That office in the State
Department is one of our many interagency partners. They serve as a
clearinghouse for information across the Federal Government. Much of that
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information ultimately is going to make its way into potential federal and criminal
investigations and prosecutions. And much of the work that they do is really
invaluable to how we collect information and build our cases. So that office at
State is a key partner in our whole of government approach to maintaining
accountability for human rights violators.

Mr. RODI. Sir, in terms of the State Department, we do have the State
Department's part at the Center. We work mainly with Consular Affairs and also
the Department of State Diplomatic Security Service as well.

Mr. McGOVERN. And what about the other way around, the work that
you are doing? I mean, do you provide information to, you know, international --
other international justice activities to help them pursue justice? [ mean, do you
work with them that way as well, not just getting information from them, but
giving information to them?

Mr. RYBICKI. Absolutely. We have international partners and our
prosecutors and leadership at HRSP, including myself, routinely meet with our
international partners in The Hague through the Eurojust organs as part of the
E.U. to share, know-how, compare notes, and look at the kinds of investigations
they are doing, seeing whether or not issues that they are uncovering can translate
to U.S. criminal prosecutions and vice versa.

And we have a good track record in the past of taking a look at our cases.
And if we can't accomplish what we want to in a U.S. criminal court, seeking
extradition and getting human rights violators from the United States into a
foreign tribunal where they can face accountability for whatever fact-specific
reasons involving that case, prosecution is more difficult here.

Mr. McGOVERN. And I have one last question before I turn it over my
colleague, Congresswoman Omar. I am really thrilled that she is here.

What measures can DOJ and or DHS to hold a perpetrator accountable when he or
she is a U.S. citizen or a green card holder? For example, in the case of Sri
Lanka, the former defense secretary -- I don't even want to begin to pronounce
his name or [ will just mess it up -- and the U.S. citizen, and then Sarath Fonseka,
a U.S. green card holder, are alleged to be responsible for atrocities in that
country.

And then added to that -- I mean, you know I spent a lot of time in the
1980s on human rights issues in El Salvador. There are many people who were
guilty of atrocities, who cooperated with U.S. intelligence services during that
war, but nonetheless came to the United States and were granted asylum or given
legal status. How does that work as well? I mean, if in fact you have somebody
who is in the United States who is guilty of atrocities but came here as part of a
deal with another U.S. agency, how does that work?

Mr. RYBICKI. Congressman, to address the first part of your question,
the Department has a lot of tools at its disposal. And all of our substantive human
rights statutes, war crimes, genocide, torture, child soldiers, we have jurisdiction
over U.S. citizens, whether or not, for example, the torture statute. The
jurisdiction that Congress has given us allows us to prosecute U.S. citizens who
have committed acts of torture abroad. And the Department has in fact used that
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statute to prosecute a U.S. citizen, Chucky Taylor, the son of the former Liberian
dictator, who received a 97-year sentence for those atrocity crimes that he
perpetrated. So we have a track record here.

All of our human rights statutes apply to U.S. citizens. And given the
facts of any case, we will certainly look at the prosecution of U.S. nationals.

With respect to bringing witnesses here from foreign countries, I would
say it is really a case specific consideration that prosecutors have to use. Of
course we will talk with our immigration enforcement partners at DHS. And
there is also internal dialogue at the Department as to what is the specific
evidentiary value of the witness, what is the U.S. government's previous
relationship with the witness, and how would the witness enter the United States,
whether on a specialized visa, would the witness be paroled into the United
States?

So it is really dependent upon the witness's role in the case and the
specific facts of that case.

Mr. McGOVERN. I guess what I am getting at -- and thank you for your
answer -- but in cases where, you know, let's -- in the case of El Salvador, during
the 1980s was our ally we supported the Salvadoran military during that war.
And yet we know that there were mass crimes that occurred, terrible human rights
atrocities occurred in that country during that time. There were some -- and we
had taken sides in that war. But there were some individuals associated with the
military who were granted access to the United States. And I think worked out
deals with other agencies, I think for their own -- they thought when the war
ended, it would be better not to be in that country. But nonetheless, may have
been guilty of perpetrating these crimes.

You are separate and detached from, let's say the CIA made a deal with
somebody to come to the United States in exchange for information. That is not a
deterrent for you to be able to pursue that case if evidence comes out that that
individual was involved in atrocities. Would it?

Mr. RYBICKI. Well, it would depend, like I say. And in terms of
actually allowing that individual access to the United States, I would have to defer
to my colleagues at DHS, because that is not something that the DOJ regulates
directly.

Mr. RODI. Sir, if we uncover crimes committed by a person that was
given a special deal by an intelligence agency, we would coordinate with that
intelligence agency to find out exactly what the deal is, what was the deal, what
was the information provided. And we would take it obviously it would be a case
by case basis. But if this person committed a crime, and we have substantive
evidence that the person committed a crime, regardless of whatever deal was
made, we are going to pursue the case. That is our job. That is what we do. We
investigate.

And if we find evidence of crimes that were committed, regardless of
whether or not the person received a deal to get here, we are going to investigate
that case. We will deconflict with the intelligence agency who gave them the
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deal. But ultimately, our job is to pursue the evidence against that person for
committing the crime.

Mr. McGOVERN. Thank you. I am happy to turn this over to
Congresswoman [lhan Omar from Minnesota.

Ms. OMAR: Thank you, Chairman McGovern. And your co-chair Mr.
Smith, I am sure he will join us. Thank you so much for being here. And thank
you all for joining us as well.

The United States has been a leader on international justice and
accountability for atrocities since Nuremberg. This is something we should all be
proud of. And even if our record isn't always perfect, I believe applying rule of
law to foreign affairs is fundamental to our values and our interests. It is central
to my vision for how our foreign policy should be run.

I have been disturbed by this administration's active hostility to the norms
and institutions of international justice and accountability. And I will have some
questions in regards to some specific policies for this panel.

But first, I wanted to look at some of the structural barriers that we are
dealing with and how we might be able to expand the toolbox that you have to
pursue accountability for war crimes, crimes against humanity and genocide.

So Mr. Rybicki, I want to start with you. If war crimes against -- if war
crimes against humanity or genocide are committed by U.S. citizens abroad, sort
of in the same line of what my colleague was asking, does the Department of
Justice have jurisdiction to investigate and prosecute?

Mr. RYBICKI. Yes, Congresswoman. Our war crimes statute, genocide
statute, and torture statutes all apply to U.S. citizens.

Ms. OMAR. Wonderful. Can you give us specific examples of when we
have been able to use it?

Mr. RYBICKI. Yes, the example that I just provided to the congressman
regarding Chucky Taylor and his conviction for -- under the torture statute, he
was a U.S. citizens who committed acts of torture abroad and received a very
lengthy sentence.

The other statutes that I mentioned have not resulted in prosecutions of
U.S. citizens, but we have ongoing investigations of course using those statutes.
And we consider them important tools that Congress has given us to address
human rights abuses committed by U.S. citizens.

We have other tools other than those statutes that can compensate. And
these are jurisdictional tools that Congress has given us involving our ability to
prosecute U.S. citizens abroad. For example, the Military Extraterritorial
Jurisdiction Act, or MEJA jurisdiction, has given DOJ the power to prosecute, for
example, a U.S. serviceman who was convicted and sentenced to life without the
possibility of parole for the rape and murder of an Iraqi child and the murder of
her family.

So that is an example of a serious human rights violation that the
Department charged against a U.S. citizen, that did not involve specifically the
human rights statutes. So like I say, we are focused more on the nature of the
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violations, rather than a specific code section and what that code section can give
us. We use all the tools that we have.

Another tool in addition to MEJA jurisdiction is the special Maritime and
Extraterritorial Jurisdiction of the United States. That allows us to reach outside
of the United States and prosecute conduct committed by U.S. citizens abroad.

Ms. OMAR. And what are the barriers when it comes to diplomatic
immunity? So I am -- obviously, for the case with the U.S. citizen who was the
defense secretary of Sri Lanka, or I am thinking about Haftar in Libya who
recently in the news was recorded in saying, do all you can, and kill as many
people as you can, or something to that effect. And we know that there are many
U.S. citizens who become -- who become -- who go back to serve in their
country in diplomatic ways. And so are there barriers in prosecuting those that
might have diplomatic immunity.

Mr. RYBICKI. Congresswoman, I can't talk about specific cases or
investigations, of course. But what I can say is that we are mustering all the tools
that I previously mentioned, whether they are substantive human rights statutes,
whether they are immigration, naturalization laws for non-U.S. citizens obviously,
or whether it is the special jurisdictional tools that Congress has given us to look
at extraterritorial conduct. We use all of those things when we are considering
how we can seek accountability for U.S. citizens who are committing atrocities
crimes or other humanitarian law violations outside of the United States.

Ms. OMAR. And in regards to coordination with the FBI, DHS, and the
State Department, can any of these departments initiate investigation and does one
of them have veto power over potential investigations?

Mr. RYBICKI. Ididn't hear the last part of your question,
congresswoman.

Ms. OMAR. Does any agency have veto power over potential
investigations?

Mr. RYBICKI. Oh, veto power. Well, we are the criminal investigators at
DOJ. And typically in my experience that is going to be mean that we are either
working with our folks at FBI or we are working with HSI. I am not aware of any
veto power over whether or not DOJ can initiate an investigation.

Ms. OMAR. So Mr. Rodi, in regards to what Mr. McGovern was asking,
if we've decided that there is a potential interest in bringing someone who might
be accused of a war crime, and they may have made a deal with some agency, and
one agency decides that they might want to pursue. Does that agency get to say,
no, you can't touch this person, I guess that is what I am trying to get at. Is thata
practice?

Mr. RODI. We work collaboratively, we coordinate with each other. No
agency has veto power over the other. If there are strong concerns one way or
another, what direction the investigation should go or should we look the other
way. We are never going to look the other way in terms of a crime. But we will
listen to our partners as to the underlying reasons why a person is here.

I can give you an example. There are -- many people like you suggested
people who have committed war crimes can now become part of a government in
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a foreign country, the regime change. And that person has diplomatic status,
diplomatic immunity, and they travel to the United States for various diplomatic
functions on A visa, a diplomatic visa.

Let's say that person wants to come here to visit the United States and they
apply for a B visa, a visitor visa, because they want to go to Disneyland or they
want to come shopping. Well we can prevent that from happening, because there
are grounds of inadmissibility for the crimes -- the alleged crimes that that
person may or may not have committed. We can deny that type of visa visitor,
but if they remain on an A visitor -- an A visa, a diplomatic visa, our hands are
tied. That person can enter freely on that diplomatic immunity. But other types
of visas we do have a say and we are going to make our recommendations for
refusal of that visa.

Ms. OMAR. President Trump has recently mentioned the possibility of
granting executive pardons to U.S. personnel convicted under the U.S. law for
atrocity crimes. What is your opinion on such pardons?

Mr. RODI. I can't really speak to that.

Mr. RYBICKI. Congresswoman, I am familiar that there have been media
reports in that respect. I haven't read them. I don't know what they are based on.
And so I would be reluctant to comment on rumors or unspecified reporting.

Ms. OMAR: And do such pardons or statements supporting such pardons
affect the position of the United States that perpetuation of atrocity crimes must
be brought to justice?

Mr. RYBICKI. Congresswoman, DOJ has a very delineated and specific
role. Where we are the criminal prosecutors. We are not diplomats in the formal
sense. And we perform our work apolitically. The career men and women of the
Department investigate crimes and prosecute those crimes without respect to
political considerations. And so whatever the political branches may be doing, it
is not something that effects our work.

Ms. OMAR. Mr. Rodi, when DHS puts suspected or accused violators of
human rights in removal proceedings, can you describe the coordination with the
governments of their home countries?

Mr. RODI. Sure. Itis a case by case basis. It depends on where the
person is being removed to. But we do notify that country that we are removing
that person for the violations that they were accused of, that was resulting in their
removal. We coordinate with those foreign governments. Some foreign
governments will prosecute these people for the crimes that they committed in
their countries, others will not. It depends on the political situation in those
countries. If there is a general amnesty, for example, for a time of conflict where
atrocities were committed and those people are removed to those countries, then it
is out of our hands. Other countries, the former Yugoslavic Republics for
example, are very willing to prosecute some of these folks when they are
removed.

Ms. OMAR. And earlier you referenced a statute of limitation for
prosecution. What is the time on that?
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Mr. RODI. So for visa fraud, 18 U.S.C. 1546, the statute of limitation is 5
years. And that statute isn't from the time we discover it, it is from the time that it
occurred. So if we don't discover that fraud has been committed in the visa
application until after that 5 year period, that has tied our hands. For
nationalization fraud, the statute of limitation is 10 years and the same would
apply.

Ms. OMAR. There was a case a while back of a general from Somalia
who was accused of crimes doing -- you may not have the details, and I am not
asking what happened in the case. This is, like, a hypothetical question that I will
get to. He was accused of crimes that was committed under the Siad Barre
regime. And I remember there being a specific limitations on prosecuting him as
a U.S. citizen. And I just wonder what kind of limitations could arise that we
could figure out a way to legislate against? Have you seen cases like that where
there is a citizen, they have been accused of atrocities, but we have been unable to
prosecute because of A, B and C.

Mr. RODI. Well, in the realm of immigration related matters. So if the
citizen's a naturalized citizen, we are going to review the A file. We are going to
review the conditions of naturalization. We are going to review the application.
If there was fraud committed in the application ,and we can go as far back as
when they applied initially to be a permanent resident first, and then follow on to
become a citizen.

But if the violation or if we didn't receive information regarding the
violation until after the toll of the statute of limitations has passed, then we can't
prosecute for that crime. We have to find out that the violation was committed
within that time period of the statute. So let's say the person committed -- filled
out their naturalization application 15 years ago, and we are finding out about it
now. Because the statute of limitations is 10 years, we can't charge that violation
for the naturalization fraud.

Ms. OMAR. Do you know why these sort of statute of limitations have
been set?

Mr. RODI. I don't know.

Ms. OMAR. Or if we've thought about changing them, because it just
seems arbitrary.

Mr. RYBICKI. Congress created the laws. But I will say this, given your
hypo, a case that I mentioned in my opening remarks is kind of a similar real
world example. We had a defendant who during the 1970s committed human
rights violations in Ethiopia. He subsequently comes to the United States. He
subsequently obtains subsequently U.S. citizenship. He is seen by one of his
victims. Well, when he committed the human rights violations he wasn't a U.S.
citizen and his victims were not U.S. citizens, and they occurred in the 1970s. So
our substantive statutes are now out. We can't use those.

However, we can use the important tools in the immigration context to
charge him with criminal immigration naturalization fraud and obtain some
measure of accountability in that situation.

Ms. OMAR. Only if it is within the statute of limitations?
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Mr. RYBICKI. For the immigration violations. The statutes, his conduct
predated the existence of our human rights laws. And even if they didn't, the
nationality of the victims and the defendants would preclude our use of the
substantive statutes. That is why the teamwork between DOJ and DHS on these
matters is so key, because if we can't use human rights laws, we can't use false
statements or perjury or something in our toolbox in Title 18, oftentimes we can
use immigration violations and obtain significant penalties for human rights
violators.

Ms. OMAR. Thank you. I am going to yield back. I think this is another
example of sometimes how a statute of limitations could be a hindrance. I
understand there is a purpose for them because there might be loss of memory,
loss of evidence and all of these things. It is the same in regards to a lot of rape
cases. And when I was in the Minnesota house, we worked on trying to get rid of
some of the statute of limitations for sexual assault.

I think it may be important that we reevaluate and think about getting rid
of some of these statute of limitations so that victims might have more justice and
people know they can't trump on our laws.

Mr. McGOVERN. Well, thank you. I want to thank you both for being
here. And I think this is an incredibly important topic, because as I said in the
beginning, victims have a right to justice. And if that doesn't occur, then we have
impunity. And we know that impunity for human rights abuses fuels more human
rights abuses. And even if not by that individual person, the next person that
comes along believes they can get away with it.

And again in this context we are trying to prevent mass atrocities from
occurring. I mean our strong ability to be able to hold these people accountable I
think is incredibly important.

And so I appreciate you both being here. Thank you for your testimony.
Thank you for your work. Are we may have some follow up questions in writing,
but I appreciate you being here this morning, so thank you.

We will go to our next panel, C. Dixon Osburn, is the executive director of
the Center for Justice and Accountability, an international human rights
organization based in San Francisco to hold perpetrators of atrocity crimes
accountable through litigation, policy, advocacy, and transitional justice.

And Beth Van Schaack, is the Leah Kaplan Visiting Professor of Human
Rights at Stanford Law School. Prior to returning to academia she serves as
deputy to the ambassador-at-large for war crimes issues in the Office of Global
Criminal Justice, of the U.S. State Department where she advised the Secretary of
State and Under Secretary for civilian security, democracy, human rights, on
formulation of U.S. policy regarding the prevention, accountability for mass
atrocities.

So we welcome you both here, either one of you can start out. Mr. Dixon,
do you want to begin?

Put your microphone on.
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STATEMENTS OF C. DIXON OSBURN, EXECUTIVE DIRECTOR, THE
CENTER FOR JUSTICE AND ACCOUNTABILITY AND BETH VAN
SCHAACK, LEAH KAPLAN VISITING PROFESSOR OF HUMAN
RIGHTS, ACTING DIRECTOR, HUMAN RIGHTS AND CONFLICT
RESOLUTION CLINIC, STANFORD LAW SCHOOL

STATEMENT OF C. DIXON OSBURN, EXECUTIVE DIRECTOR, THE
CENTER FOR JUSTICE AND ACCOUNTABILITY

Mr. DIXON. What do a candy maker, Uber driver, and school bus driver
have in common? They are all individuals living in the United States that the
Center for Justice & Accountability has accused of committing atrocity crimes
abroad.

Good morning, Chairman McGovern, Representative Omar, distinguished
members of the Tom Lantos Human Rights Commission. Thank you for holding
this timely hearing as we commemorate the 75th anniversary of D Day and the
70th anniversary of the Geneva Conventions.

World War II's clarion call of "never again" has yet to be achieved.

My name is Dixon Osburn. I am the executive director of the Center for Justice
and Accountability.

The candy maker was Colonel Inocente Montano, one of the 20
individuals who the Center for Justice and Accountability alleges is responsible
for the Jesuits massacre in 19809.

In 2008, CJA and the Spanish association for human rights filed criminal
charges in Spain against the former president of El Salvador and 19 other
members of the military for the massacre. The Spanish court issued indictments
against all accused. And all but one of defendants lived in El Salvador. The one
who did not was Colonel Inocente Montano, the former vice minister of public
security who had been living outside of Boston.

As aresult of indictment in Spain and CJA's advocacy, the Department of
Homeland Security filed immigration fraud charges against Montano. He was
sentenced to 21 months in prison. Subsequently the Department of Justice
secured his extradition to Spain where criminal Montano currently awaits trial. A
special note of thanks to Chairman McGovern for your long-standing
commitment to justice and the accountability for the people of El Salvador.

The Uber driver was Virginia resident, Colonel Yusef Abdi Ali, whom on
May 21, 2019, this year, a Virginia jury found responsible under the Torture
Victim Protection Act for the torture of our client, Farhan Warfaa, who suffered
barbaric torture as part of a systematic and widespread attack against his clan
under the Siad Barre regime in Somaliland.

The school bus driver is a Boston resident Jean Morose Viliena, the
current -- the current mayor of a town in Haiti whom we allege lead an armed
group of supporters and a campaign of terror against media activists and human
rights defenders. That case is still ongoing.
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The Center for Justice and Accountability is a nonprofit international
human rights organization. Our mission is to deter torture, war crimes, crimes
against humanity and other severe human rights abuses around the world through
litigation and other advocacy strategies.

We litigate in the United States under the Alien Tort statute, the Torture
Victim Protection Act and other civil statutes. We are a part of a global
movement of NGOs that play a critical role in ending impunity.

As of 2017, there were 68.5 million people around the world who had
been displaced as a result of persecution, conflict, violence, or human rights
violations. It has been estimated that there are more than 1.3 million survivors of
politically motivated torture currently living in the United States. It is also
estimated that there are 1,750 human rights violators from 95 countries here in the
United States.

Thousands of human rights violators have found safe haven in the United
States, including those with substantial responsibility for heinous atrocities.
These abusers often live in the same immigrant communities as their victims.

What is at stake here today, at this hearing, is ensuring a comprehensive
response to impunity. It is imperative that Congress continue to expand
legislation to strengthen efforts to hold human rights violators accountable
through both civil and criminal avenues.

To that end, we urge this Commission to consider the following, one,
expand the Torture Victim Protection Act, to close an atrocity loophole by
including a civil cause of action for war crimes, genocide and crimes against
humanity.

Number two, adopt a crimes against humanity bill. Crimes against
humanity was a crime charged at Nuremberg and has been supported by the
United States since then and the crimes established at other tribunals.

Three, modernize current atrocity crime statutes so that they apply to non-
state actors and apply retroactively, so that they eliminate the statute of limitations
and ensure consistent application of the rules of jurisdiction.

Four, include command responsibility as a basis for liability and all
existing criminal human rights laws to ensure decisionmakers are held
responsible.

Five, increase the number of mutual legal assistance treaties between the
United States and other nations to make investigations easier and less costly.

Six, increase funding for the agencies responsible for international
criminal accountability, including the FBI International Human Rights Unit,
DOJ'S Human Rights Special Prosecution Unit, ICE's Human Rights Violators
Unit, and the State Department's Office of Global Criminal Justice. Reject the
proposed efforts to reorganize or dismantle the FBI's International Human Rights
Unit.

The United States must lead in the global effort to prevent mass atrocities
and to hold accountable those responsible. If we do not want the United States to
be a safe haven for war criminals, we must pass and enforce laws that hold them
accountable.
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In short, pursuing accountability for mass atrocities is in our moral, legal,
political, national security and financial interests. Fortunately, ending safe havens
for war criminals and confronting mass atrocities abroad has received strong
bipartisan support, including as Chairman McGovern said, the recent passage of
the Elie Wiesel Genocide and Atrocities Prevention Act. Yet more can be done,
more should be done.

I want to thank you very much for this opportunity to speak. And I look
forward to your questions.

[The prepared statement of Mr. Osburn follows:]

PREPARED STATEMENT OF C. DIXON OSBURN
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Pursuing Accountability for Atrocities
June 13, 2019

Good moming Chairman MeGovern, Chairman Smith and distinguished members of the
Tom Lantos Human Rights Commission. Iwould like to thank you and the Members of the
Commission for holding this important hearing on the efforts to pursue accountability for mass
atrocity crimes. I would also like to appland the Tom Lantos Commission on your extraordinary
leadership i promotng, defending and advocating for internationally recognized human rights.

My name is Dixen Osburn. I am the Executive Director of the Center for Justice and
Accountability (CTA) based in San Francisco. I spent 26 vears in Washington, D.C. championing
buman rights on a bipartisan basis, including advocating for the release of the Senate Intelligence
Committes's report on the CIA's detention and interrogation program after 9/11; advecating for
the release of prisoners from Guantanamo who had been cleared for release by the intelligence
agencies; and leading the effort to repeal don’t ask. don't tell.

Mr. Chairman, I request that this written testimony be made part of the record.

About the Center for Justice & Accountability

The Center for Justice and Accountability iz a nonprofit international homan rights
organization CJA’s mission is to deter torfure, war crimes . crimes against humanity, and other
severe hmman rights abuses around the world through litization and other advocacy strategies.

CJA was founded i 1998 on the principle, first used duning the Nuremberg trials after
World War IT, that certain crimes are so egregious that they represent offenses against all
humankind.

For 20 vears, CJTA has sought to bring human rights abusers to justice. We represent
survivors of torture and other human rights abuses in civil litigation in the United States using
the Alien Tort Statute, the Torture Victim Protection Act, and other civil statutes.

For example, on Mav 21, 2019, a Virginia jury found Col. Yusuf Abdi Ali responsible
under the Torture Victim Protection Act for the torture of semi-nomadic Somali herder Farhan
Warfaa, a client of CJA. Col. Tukeh was a high-ranking military commander in Siad Barre’s
decades-long military dictatorship in Somalia. The jury awarded Mr. Warfaa $300,000 in
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damages. incloding $100,000 in punitive damages. This was the third case where CJA has
pursued accountability for the atrocities committed by the Barre regime, prior U.S. courts having
found former Somalia Minister of Defense General Mohamed Ali Samantar and investigations
chief of the Somali National Security Service Colonel Abdi Aden Magan both of whom were
living in the United States, liable for torture and killing during the Barre regime

On January 31, 2019, the U.S. District Court for the District of Columbia held Syria’s
government liable for the targeting and killing of an American journalist, Marie Colvin, as she
reported on the shelling of Homs in 2012, the earliest davs of a war that has killed %2 million
people. CIA represented the fanuly of Mane Colvin The case was brought under the Foreizn
Sovereign Immunity Act which allows suits against soversign states in the limited circumstance
where the state is listed as a state sponsor of terrorism and an American citizen has been harmed.
The decision could help ease the wav for war-crimes prosecutions ansing from the Svria conflict.

In addition to litigating cases in the United States, CTA has defended the Mayan-Txil
commuity from Guatemala in cases in both Spain and Guatemala, seeking accountability for a
genocide that killed thovsands; and we have represented 145 Cambodian Americans before the
international hvbrid tribunal in cases against former leaders of the Khmer Fouge regime. which
led to the death of 1,700,000 people.

NGOs around the world plav a catical role in pursuing accountability for atrocity crimes.
Chur sister orgamizations Civitas Maxima in Geneva and the Global Justice Eesearch Project in
Monrovia, Liberia, for example, have researched and prepared criminal dossiers against
individuals identified by Liberia’s Truth and Reconciliation Comunission as respensible for
atrocities comimitted during Liberia’s two civil wars. Their work has assisted the TS,
government in successfully prosecuting Philadelphia residents Thomas Woeweyn and
Mohammed Jabbate for immigration frand and other charges. CIA has filed a Torture Victim
Protection Act case azainst another Philadelphia resident, Moses Thomas, whom we allege was
responsible for the massacre of 600 men. women and children seeling safetv in a Bed Cross
designated site at the 5t. Peter’s Lutheran Church in Monrovia. These U.S. cases not only zend
the siznal that those who commit the worst human rights crimes cannot find safe haven in the
United States, thev have mspired civil society organizations i Liberia to demand that the
government of President Weah finally adopt the recommendation of the Truth and Feconciliation
Comimission to establish a war crimes tribunal to address past atrocities. Liberia has not yet
established a war crimes tribunal.

The Problem: Impunity for Gross Human Bights Viclations
The core problem CIA and our colleagues at the Department of Justice (DOT) and the
Department of Homeland Security (DHS) address is a lack of accountability for perpetrators of

gross mman rights viclations. By allowing buman rights abusers to Live with impunity,
swrvivors and their communities are denied their right to truth, justice and redress.
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By the end of 2017, there were 68.5 million pecple who had been displaced as a result of
persecution, conflict, viclence, or hnman rights violations.! Tt is estimated that more than
1,300,000 survivors of pelitically-motivated torture currently reside in the United States * It is
also estimated that there are 1,750 human rights violators in the United States from 95 different
countries.” Thousands of human rights abusers have found safe haven in the United States,
including those with substantial responsibility for heinows crimes. These abusers often live in
the same immigrant communities as their victims, causing extreme distress and vndernuning
justice and accountability movements in the countries where the abuses occurred.

1.5 Leadership in Pursuing Accountability for Atrocities

Since World War II. the U5, has been a leader in pursuing accountability for mass
atrocity crimes. From the Nuremberg and Toloyvo Tribunals after World War I to the tribunals
and special courts for the former Yugoslavia, Bwanda and Cambodia, the 1.5 has led in
establishing and fonding efforts to investigate and punish those guilty of war crimes, genocide
and crimes against humanity. The United States alzo is the only nation that has established a
position for Ambassador-at-Large for War Crimes.

It is also the case that the United States’ leadership is lagging in important respects.
Ensuring that there is no safe haven for perpetrators of atrocities. however, has enjoyed
hipartizan support. CTA applands the recent passage of the Elie Wiesel Genocide and Atrocities
Prevention Act.

CJA applands the Department of Justice for the successful prosecution for torture of
Emmanue]l "Chmclie” Taylor, Charles Taylor's son and the former leader of Liberia's notorions
Anti-Terrorism Unit* It is worth noting. however, that since it was enacted in 1994, this is the
first and only time this statute has been used. No human rights prosecutions have been brought
to date under the Genocide Accountability Act or the Child Soldiers Accountability Act.

We also applavd the removal of Salvadoran General Vides Casanova in 2015 and
General Garcia in 2016 for their role and responsibility for the torture of our clients and
countless others. They now face criminal prosecution in El Salvador.

We also support efforts, consistent with U.S. treaties and international obligations, to
extradite human rights abusers to other countries to stand trial in national courts, including the
extradition of Colonel Inocente Montano in 2017 whem we allege is one of those responsible for
the Jesuits Massacre in El Salvador. I want to take a moment to acknowledge and thanl:
Bepresentative MceGovern for lus tireless efforts in pursing justice for the people of El Salvador
dating back to the investigation of the Jesnits Massacre by the Moakley Commission.

! https:/fwwrw undp. ore/contentundp/en/home/sustainable-development-soals/soal-16-peace-
iustiu:e—mistmue;-imtih;tiuu&. html

= hitps:/www cvt.org/ news-events press-releases ns-home-far-more-refiigee torire-survivors-
previonsly-believed

hitps:www.ice. sov/mman-rights-viclators-war-crimes-umit

*UL.S v. Belfast, 611 F.3d 783 (11th Cir. 2010) cert. denied, 131 5. Ct. 1511 (2011).
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Crver the years we have worked closely with attorneys, agents and historians within DOJ
and DHS on lmman rights enforcement efforts. We support efforts to direct more resources to
human rights prosecutions and to expand the tools available so they may effectively prosecute
huuman rights abusers in the U.S. and support human rights prosecutions in national courts and
other internationally recogmized forums.

I would now like to offer specific policy recommendations.
Becommendations

It is imperative that Congress continue to expand legislation to strengthen efforts to hold
human rights violators acconntable through beoth civil and criminal avenmes. For crinunal
prosecution, the Department of Justice must have available all tools in the toolbox to effectively
prosecute perpetrators who have sought safe haven in the United States. To that end, we vrge this
Commission to consider the following legislative and regulatory measures.

1. Amend the Torture Victims Protecfion Actf. Adopted in 1992, the TVPA permuts civil
causes of action for torfure and extrajudicial killing. but does not provide a civil cavse of
action for other mass atrocities, including war crimes, genocide and crimes against
hemanity. A TVPA amendment could close the mass atrocity loophele, and provide an
umpertant tool for victims and swvivers to hold accountable perpetrators of atrocity
crimes. A TVPA amendment should also extend application to individual non-state
actors, 50 that members of ISIS and other such groups if found in the U5, could not

escape lability.

2. Adopt a Crimes Against Humanity Bill. “Crimes against bumanity” was a crime charged
at Nuremberg and has been supported by the United States since then in the cnimes
established at other tribunals. Twenty-six out of the twenty-eight NATO members
prohibit crimes against humanity under national law. Only the United States and Iceland
do not.” In addition, other key strategic allies prohibit crimes against humanity,
including: Israel, Mexico, Brazil, Colombia, Australia, South Korea, Philippines, South
Africa, Kenvya, and many more.® 104 of the UN.’s 193 member states have national
legizlation prohibiting crimes against humamty. ' Any crimes against humanity bill should
grant jurisdiction to ULS. courts to prosecute perpetrators of human nights abuses who
reside in the United States.®

* Source: Arturo J. Carrillo & Annalise K. Nelson, Comparative Law Study and Analysis of
National Legislation Relating to Crimes Against Humanity and Extratervitorial Juwrisdiction, 46
Geo. WasH. InTL L. REv. 481432 (2014).

S1d. at 518.

THd.

¥ See Testimony of Pamela Merchant before the Subcommittee on Human Rights and the Law
Committee on the Judiciary, U.5. Senate, "From Nuremberg to Darfur: Accountabality for
Crimes Against Humanity " June 24, 2008.
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3. Pass a oriminal extrajudicial killing statute. An extrajudicial killing statute would fill a
gap in the current criminal tortwre statute, and its addition to that statute would
significantly aid prosecutors. It would also bring the U5, crininal code in line with
international law. Extrajudicial killing is prohibited both in the Geneva Conventions and
in customary international law.” Moreover, Congress already defined and created tort
liabality for Exttg_]udmal killings vader color of foretgn law in the Torture Victim
Protection Act.!

4. Modernize current atrocity crimes statutes. Current atrocity crime statutes should be
updated so that they:
» Apply to non-state actors. The torture statute, for example, does not apply to non-
state actors, like ISIL or Boko Haram (18 U.5.C. § 2340A).

» Apply retroaciively. Consistent with mternational law, the application of the
Torture Statute and other atrocity laws showld be retroactive. There should be no
ex post facte concerns for torture, extrajudicial killing, genccide and crimes
against humanity, which have been considered punishable crimes since the
Nuremberg trials. The Torture Statute’s current effective date of November 1994
renders the statute ineffective for all abuses committed, for example, in Latin
America and Africa during the eighties and early nineties. !
Eliminate stafute of limitafions. As with commen law nrder, there should be no
statute of limitations on torture or other human rights crimes
Ensure consistent application of rules of jurisdiction. Per Ambassador Dawvid
Scheffer, “There should be consistent application of the rules of jurisdiction in the
coverage of atrocity crimes in the federal criminal code, including application to
all U.5. citizens, to U.S. government employees and contractors, and to all aliens
present in U5, territory for the commission of atrocity crimes anywhere in the
world.”™ For example, the war crimes statute should be amended to apply when a
foreign perpetrator or victim is found in the United States. Currently, the war

¥ See Note by the Secretary-General, Extrajudicial. Summary or Arbitrary Executions, A/61/311,
Sept. 5, 2006, at <www extrajudicialexecutions.org/reports/A 61 311 pdf- last viewed Dec. 19,
2008; Geneva Convention Relative to the Treatment of Prisoners of War; Avgust 12, 1949
{Geneva Convention IT™), Arts. 129, 130; Geneva Convention Relative to the Protection of
Civilian Persons in Time of War, Augpst 12, 1949 (Geneva Convention IV™), Arts 146, 147, See
also Nigel 5. Rodley, The Treatment of Prisoners in International Law, at 192.

W28 US.C. § 1350 Note (2006).

118 US.C. §§ 2340-2340A (2006).

I Today. there is no statute of limitations if the torture results in death or creates a foreseeable
risk of death or serions bodily injury. 18 U.S.C. §2340A(a). 18US.C. §3281, 18 US.C.
§3286(b) and 18 U5.C. §2332b(2)(3)(B). In a torture case where death or serious bedily injury
does not occur, the statute of linutations is eight vears. 18 U.S.C. §3286(a). The eight-year
statute of limitations may be suspended an additional three years if the evidence is located in a
foreign covntry. 18 U.5.C. §3292. The Child Solders Act has a ten year statute of imitation.
The Genocide Accountability Act has no statute of mitations.

Y David Scheffer, “Closing the Impunity Gap,” Northwestern Jowrnal of International Human
Rights,” Volume 8, Issue 1 (Fall 2009).
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crimes statute only applies outside the TS, only when the perpetrator or victim is
a U5, national (18 US.C. § 2441).

5. Incorporate command responsibility as a basis for liability in all existing criminal human
rights laws to enhance the focus on high-level officials. Command responsibility is a
well-established U5, theory of liability which covers military officers or civilian
superiors for enimes committed by thetr subordinates and who kmew or should have
known about these abuses and failed to tale steps to stop the abuses or ponish the
offenders. It has been developed and applied in eriminal trials in the TS, and later
internationally, as well as in civil itigation. *

6. Increase The Number of Mutual Legal Assistance Treaties Between the United States and
Other Nations. Mutual legal assistance treaties allow desiznated agencies in each country
the power to summon witnesses, to compel the production of documents and other real
evidence, to issue search warrants, and to serve process. When addressing transnational
crimes. like atrocity crimes, the mutual assistance both increases the investigative ability
and decreases the inxfesti%aﬁ'l.'e cost. The TS, currently has nineteen in force and another
thirteen not yet in force ! Congress should request a review that prioritizes countries
where the U5, would most benefit from such a treaty and the feasibility of securing those
commitments from both parties.

. Increase Funding for Agencizs Responsible for Intermational Criminal Accountability.
Congress should fund more fully the FBI International Human Rights Unit,'* DOI's
Human Rights Special Prosecutions Unit, ICE's Human Bights Violators Unit, the State
Department’s Office of Global Criminal Justice, as well as those responsible for
implementing the Global Magnitsky Act. including the Office of Foreign Asset Control,
State’s Bureau of Democracy, Fights and Labor, and State’s Burean of International
Marcotics and Law Enforcement Affairs. Those agencies with prosecutorial
responsibilities should prioritize international human rights prosecutions under the
Torture Act, War Crimes Act, Child Soldiers Accountability Act, and Genocide
Accountability Act, and related human rights statutes. We applaud efforts to prevent the
diszolution of the Office of Global Criminal Justice. We encowrage Congress to also
oppose proposed efforts to dismantle the FBI's International Human Fights Unit.

1 See, eg, Yamashitav. Styer, 327 U.S. 13-15 (1946) (application of command responsibility
doctrine in a criminal case); Kordic and Ceriiez, No. TT-95-14/2-T, Feb. 26, 2001, para. 401
(International tribunal: “[T hree elements must be proved before a person may incwr superior
responsibility for the crimes committed by subordinates: (1) the existence of a relationship of
superiotity and subordination between the accused and the perpetrator of the underlying offence;
(2) the mental element. or knowledge of the superior that his subordinate had committed or was
about to commit the erime; (3) the failure of the superior to prevent the commissien of the crime
of to punish the perpetrators.)”; Ford v. Garcia. 280 F.3d 1283, 1288 (11th Cir. 2002).

13 https://corporate findlaw com/law-library/mutual legal-assistance-in-criminal -matters-
treaties html

"% https://foreignpolicy.com/2019/02/18/the-fbi-is-dismantling-its-war-crimes unit/
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8. Amend Immigration Restrictions. While we believe the current travel ban based on
Presidential Proclamation No. 9643, 82 Fed. Reg. 45161 (2017) violates both domestic
and mternational law, and should be repealed, it and broader immigration restrictions
patticularly impede legal efforts to hold accountable serions human rights violators living
in the United States, when trial participants (plamntiffs, witnesses, experts) cannot get
visas to travel to the United States for the purpose of testifying and providing evidence
against homan rights violators.

Conclusion: Benefits of A More Bobust Atrocitv Accoumtability Efforts

Today's hearing is timely as we commemorate the 75™ anniversary of D-Day and the 70%
anniversary of the Geneva Conventions. World War IT's clarion call of “Newver Again™ has not
vet been achieved. The United States must lead in the global effort to prevent mass atrocities and
to hold accountable those responsible. It is not only a moral imperative, it 15 in our self-interest.

If we do not want the United States to provide safe haven for war criminals, we mmst pass
and enforce laws that hold them accountable.

If we seek endunng peace and stability. which 1s part of the Sustainable Development
Goal #16.7 we must hold accountable those whose crimes against humanity disrupted peace and
stability. Accountability is a key to prevent future atrocities as what is done with impunity may
be repeated without fear.

If we seek to prevent costly war, the mule of law can amelicrate. A recent study by the
World Bank and the United Nations found that every $1 spent to prevent violence had saved $16
over two decades 1*

In short, pursuing accountability for mass atrocities is in our moral, legal. political,
national security, and financial interests.

Thank you very nmch for this opperfunity to submit testimony.

17 hitps:/'wrww nndp org/content undp/en/home/sustainable-development-goals/goal-16-peace-

{'mﬁc&mdrsuoug-mtimﬁuu&. html

% https:/'www un.org/press/en/2018/gal 2031 doc. him

51



Mr. McGOVERN. Thank you very much.
Ms. Van Schaack.

STATEMENT OF BETH VAN SCHAACK, LEAH KAPLAN VISITING
PROFESSOR OF HUMAN RIGHTS, ACTING DIRECTOR, HUMAN
RIGHTS AND CONFLICT RESOLUTION CLINIC, STANFORD LAW
SCHOOL

Ms. VAN SCHAACK. Good morning, I am professor Beth van Schaack
of Stanford law. And I was also the deputy to the ambassador at large for war
crimes in the Office of Global Criminal Justice. So I will draw my experience as
human rights lawyer, a professor, and also a diplomat working in these areas.

It is really an honor to appear before you today. I have long been an
admirer of this committee, of this commission. Number one, with respect to your
steadfast commitment to the human rights, but also the spirit of bipartisanship that
has really motivated it in these troubled times.

Mr. McGOVERN. And if I could just say, my co-chair, Congressman
Chris Smith from New Jersey, couldn't be here today because of a personal matter
he had to take care of. But yes, you are right, this is a bipartisan commission.

Ms. VAN SCHAACK. Genuinely so.

Mr. McGOVERN. Thank you.

Ms. VAN SCHAACK. So Following Dixon's scene-setter, I thought I
would delve into some more specifics of some of the proposals that have been
discussed in the earlier panel and today. And at the risk of appearing greedy, I've
developed a wish list of 10, which I will work through quickly. I would be happy
to take questions on any of them. Some of them are very discrete and technical,
in terms of the statute of limitations, for example. Others are a little more far
reaching and ambitious, but I think all of them would contribute to the United
States' ability to exercise leadership in this space, to ensure accountability and to
prevent against impunity.

So number one, Congresswoman Omar, you mentioned crimes against
humanity. We have no crimes against humanity statute. We can prosecute
torture, female genital cutting, genocide, trafficking, terrorism, a whole range of
international offenses, but no crimes against humanity statute. This is a glaring
gap. So if there is a massacre of civilians, for example, that doesn't rise to the
level of genocide, we can't prosecute that as such.

If there is a policy of enforced disappearances where you can't prove the
victims have been tortured, we can't prosecute that as such. Or if there is an
ethnic cleansing campaign based upon religious persecution, if you can't prove
genocidal intent, we cannot prosecute that as such.

In 2010 Senator Durbin introduced a bill that was a solid opportunity. It
never moved forward, but it could be revisited. So that is one area I would like to
see.
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Turning to our jurisdictional framework, for all of these other crimes I
have mentioned, including piracy, trafficking, et cetera, we can prosecute
offenders who are, quote, "present in, found in, or brought into the United States."
Our war crimes statute is a glaring exception to that. We can only prosecute war
crimes either committed by or against U.S. citizens. So, for most war criminals
hailing from Syria who are committing crimes against their compatriots, we have
no jurisdiction over those acts.

We could easily expand the War Crimes Act to include so called "present
in jurisdiction," which would remove this patchwork approach, regularize our
penal code and really signal that we are committed to prosecuting all international
crimes in equal measure.

The third, Dixon and Mr. Rybicki already mentioned the problem of
command responsibility. We can prosecute individuals under a whole range of
theories of responsibility, complicity, conspiracy, et cetera. Those don't
necessarily reach superiors who are under a legal duty to supervise their
subordinates and hold them accountable when they commit abuses.

We have command responsibly in other areas of U.S. law. So the Military
Commission Act actually has a terrific formulation of that crime, as does our law
of war manual that the Department of Defense has created. So it should be a
relatively easy lift to apply that more broadly across our penal code. And these
are the individuals who are likely to have the resources to come to the United
States so they might actually fall within our jurisdiction.

Four, I imagine that a legislative proposal for this is in effect but as was
mentioned the female genital cutting mutilation statute was declared
unconstitutional. This deficiency could easily be cured with language to the
effect of "that the defendant or victim traveled in, used a channel of
instrumentality -- or channel or instrumentality of interstate or foreign commerce
or the act otherwise affected interstate foreign commerce." I think that is an easy
fix. It should be done quickly so that we can better protect the women and girls in
this country from the practice.

Fifth, our genocide statute as originally drafted had a more limited reach,
we have now expanded it to include present and jurisdiction. But those
jurisdictional changes are not retroactive. As a result, we have no jurisdiction
over genocidaires who hailed from Rwanda, one of the most egregious genocides
of our generation. We can only prosecute them for these immigration offenses.
That is important, but it pales in comparison to holding them as responsible for
the underlying offense, which is genocide.

Six, and turning to our immigration remedies as been mentioned, we have
a number of very specific grounds to prevent the arrival of individuals and to
enable the removal of individuals, but we don't have a general persecutor bar.
This is something that has been explored but has for whatever reason never
moved forward. If we could have a statute that allowed for any individual who
participates in the persecution of others on a range of grounds, including religious
persecution, ethnic, racial, et cetera, that would make it much easier to block
those individuals from coming. And if they manage to find their way here, make
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it easier to remove them. And we could add female genital mutilation to that
statute as well, if we were so inclined.

The mention of statute of limitations is incredibly important. We have
ordinary visa fraud and then we have extraordinary visa fraud. There is no reason
we couldn't extend the statute of limitations for individuals who conceal their
involvement in international crimes, then it would be a 20-year statute of
limitations, and maybe leave ordinary visa fraud at the lower level, so you don't
have the abuses that you sort of hinted at in one of your questions.

Seventh, although this hearing is mostly focused on governmental
authorities and our criminal accountability, civil redress is incredibly important. I
worked on those Salvadoran cases involving General Garcia and Vides Casanova
who were found in Florida. Those were the only remedies we had at the time
because our criminal law didn't reach backward.

Congress has enabled victims of a whole range of international law --
violations, terrorism, trafficking, modern forms of slavery -- to bring civil redress,
but the Supreme Court has significantly truncated the reach of the Alien Tort
statute. So I too would like to see the Torture Victim Protection Act expanded to
include other causes of action, war crimes, genocide, crimes against humanity at a
minimum. And Congress could also amend or put something in the record that
shows that the Alien Tort statute is expressly extraterritorial so it can reach
conduct that happened abroad.

Eight, if you will bear with me, turning to institutional issues, I just want
to add my remarks to the two previous panelists about the importance of retaining
the FBI's war crimes office. They have been an incredible partner, they are
essential to all of these investigations, and dispersing that expertise elsewhere in
the Bureau, it is really going to limit our ability to lead on these issues.

Ninth, while many of these proposals that we have discussed today are
important and needed, there are existing human rights authorities that have been
underutilized. And that, I think implicit in questions from both of you.

There is only two cases that have invoked our torture statute, one resulted
in the historic verdict, the other to a very favorable and appropriate extradition to
Bosnia, where the prosecution moved forward. All of our other statutes are
moribund, they have never been utilized. And so the question is,what is causing
that? And I really encourage Congress, and I think this Commission is a great
example of Congress exercising its oversight to try and get to the bottom of what
are the obstacles, and what more can Congress do, civil society actors, others to
make these cases more possible to move forward, so that we are not having to rely
on these immigration remedies, and in fact, we can prosecute individuals for their
underlying offenses.

It might help to hold hearings where DOJ and DHS can speak more
candidly about what the problem is, have some reporting opportunities for DOJ
and DHS to describe efforts and why those efforts have been thwarted. I leave it
to you to think what the best way to exercise this oversight is, but it would be
great to see some of these statutes utilized in a substantive way.
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And finally, wearing my ex State Department hat, and you mentioned this
in one of your questions, Congressman McGovern, but we still have a role to play
in promoting accountability abroad, both from the perspective of international
institutions but also partner nations that are trying to do these cases the best that
they can, like El Salvador with respect to the El Mozote massacre. We need to be
supporting those efforts. We can do so through resources, through seconding
personnel, through rule of law training, through empowering NGOs that are
working in those areas. And while the international community has not created
additional ad hoc tribunals in the way that they did in the mid-1990s, there are a
whole range of really innovative accountability mechanisms, including the IIIM
that is dedicated to Syria, UniTab that is dedicated to Iraq, the Special Criminal
Court in the Central African Republic, NGOs and nongovernmental organizations
like the Commission on International Justice & Accountability that is creating war
crimes dossiers, that then they can hand off to our partners in Europe who are
prosecuting dozens of these cases that we can be supporting as well.

So that work I think needs to continue. And the Office of Global Criminal
Justice is really the point person for that work. So maintaining the support for
that organization I think is important.

So with that list, I will rest. Putting these new authorities in place will
ensure that the U.S. has the tools that it needs to address the next cohort of
persecutors who are inevitably going to make it here one way or the another after
committing their crimes or repression in other states.

And I am hopeful that these proposals will find favor and inspire you and
your colleagues to continue to strengthen the U.S. legal framework from all
perspectives, criminal law, civil law, immigration law and diplomacy.

And I welcome questions.

[The prepared statement of Ms. Van Schaack follows:]

PREPARED STATEMENT OF BETH VAN SCHAACK

55



Testimony Of
Professor Beth Van Schaack

Leah Kaplan Visiting Professor of Human Rights

Acting Director, Human Rights & Conflict Resolution Clinic
Stanford Law School

Before The

Tom Lantos Human Rights Commission
United States House of Representatives

on

Pursuing Accountability for Atrocities

June 13, 2019

56



Stanford I.awSchool

Table of Contents:

R v T USSR |
O FRepainng Title 1875 BIdspots . oo e e emeses s semss s emes e ssamseenomes 3
A, Enpacta Law Penahzing Crimes Agamst Humamty.... it resemnn s an e ns s s sans s nenn b

B. Expand the Tunzdictional Bases to Prosecute War Crimes to Include “Prezent In”
Jurisdicnion m Keeping with Other Internatonal Crimes Statutes oo B8

C. Empower U5, Couwrts to Prosecute Offenders Under the Doctrme of Supenor
Fezponmbility ... . SR 1

D). Better Protect U.5. Cihzens Abroad by Expanding the Exercize of Passive Personality
JRILSBICHON ..ot e emes e e sm e e emss e s et e emnessemee s et eessamesssansonese L)

E. Amend the Statute Penalizing the Commission of Female Gemital Mutilation to Satisfy the

Commerce Clawse ... . ettt a it ee et e et et e ns e mie s s snmen s sens s smensanmasennen L L

F. Eender the Genocide Statute Retroactive .. eeeme s enes et e nm e et ensanm e seamnne e L
I Tighter U5 Immigration Law to Bar All Human Rights Abusers 13
Enact a Comprehensive Parsecutor Bar.. U k.
Extend or Eliminate the Statate of Linutations of Some Immigration Offences. . .14
Foeus on Criminal Charges for Substantive Offenses Where Possible ... 13
IV. Enhance the Ability of Victms to Advance Crinl Claims Agamst Parpetrators of J'-'Ltrl:H.‘ifj-

A, Add Addinonal Causes of Achon to the Torfure Victim Protechon Act and Femove the
State A0 TTBIIIS oot ettt em e e e e st s s e sssmessnsamsenee L

B. Render the Alien Tort Statute Expressly Extra-Temitorial ..o oooooooooeoeooooreoo 16
V. Retain and Expand Inter-Agency Institutional Capabilities ..o 16

A Work with the Depariment of Tustice to Enable More Prosecutions for International
L TS OSSOSO OSSOSO | :

B. Preserve the Federal Burean of Inveshigations’ Specialized War Crimes Upat ... 18

0w

ba

57



Stanford L.awSchool

L Introduction

Good morming Charmman MeGovern, Chairman Smiuth, and distingmished members of the
Tom Lantos Humarn Faights Commazsion. I am Professor Beth Van Schaack: I teach buman nghts
and infernational justice at Stanford Law Scheol. [ joined the faculty after serving as Deputy to the
Ambassador at Large for War Crimes Issues o the U5, State Department under the Obama
Admumstraton. Early in myv career, I worked as a war cimes prosecutor with the International
Crminal Tnbunal for the former Yugeslavia and as a human nghts lawyer with the Center for
Justice & Accountability, now under the direction of my co-panehst.

1 would like to thank vou and the Members of this Commission for includmg me m this
entically important hearing and for miving me the opportunity to suggest several concrete and
discrete proposals that would strengthen the United States’ ability to prosecute perpetrators of
atrocifies found on U.S. temitory and pernut the more effective usze of owr immmgration laws and
cnmunzl frawd penalties to hold accountable perpetrators of mass atrocities. Together, these
proposals would also prevent the United States from serving as a safe haven for human nghts
abusers.

Many of these proposals could be mmplemented through the passage of a criminal law
technical amendments act; others would require 2 more elaborate drafting exercize. All would
expand the ability of the United States to exercise leadership in atrocity prevention and response
along 2 mumber of dimensions: Ensuring that the United States has a comprebensive and robust
penal regime to address perpefrators in its mudst; modeling what the responsible exercise of the
range of junsdichonal bases should entail: takmg US. treaty oblizations senously through
conformung implementmg lepzlahion; and promotng the complementanty norm by enablng U5,
comts to prosecute the core international cromes. Puthng these authonties i place now will ensure
that the United States has the tools it needs to address the next cohort of persecutors who attempt
to find safe haven in the United States affer commithng international crimes in today's confhiets

and represzive states.

Mr Chamman, I request that this waitten testimony be made part of the record.
1. Repairing Title 158's Blind Spots

A guck survey of Title 18 reveals three obvious zaps in the federal penal cods: The United
States lacks a statute penalizing crimes aganst bumanity, the war cnmes statute has only a himited
jurisdictional reach and does not conform to 1.5, obhgations under the 194% Geneva Conventions,
and the list of chargeable forms of responsibaity excludes express menton of supenor
responsibility. Furthermore, the Umited States could offer enhanced protections to US. persons
abroad—including citizens and domucilianes—by makmg better use of the pneciple of passive
personality junsdiction. In terms of other discrete “fixes,” recent junsprudence has mvalidated the
Untted States” statute cnmmabzing female penital mutilation, vifiating the deterrent value of the
law and leaving thousands of zirds m our communities t nsk of being subject to the procedurs.
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Finally, the genocide statute does not apply to events that predate 1ts passage, which has hindered
the Unsted States’ ability to prosecute gemocidaires in our mdst.

These gaps and prosecutonal limitations sigmficantly hinder the reach of the United States’
prozecutonal authontes and have led to instances of mmpumty, and incomplete accountability,
where perpetrators found here cannot be prosecuted for thewr substantive cnnmes and must be dealt
with through mmigration and other remedies—a distant second-best ophion when grave
mternational cromes are at 1ssue. I am hopeful that these proposals will fmd favor with the
Commassion and your colleagues and inspire them to strengthen the 115, legal framework around
atrocity cnmes from all possible perspectives: cnminal law, imougration law, and ervil law.

A, Enact a Law Penahzing Crime: Against Humanity

U.S. federal authorities can prosecute war crimes,* genocide.” torture,” the recruitment and
use of child soldiers. a comprehensive armay of terronst a|:15:5 pﬁac}',ﬁ and many mamfestabhons
of human trafficking and modern forms of slavery.’ They cannot, however, prosecute crimes
agamst bumanity—a central pillar of international cnminal law since the World War IT era and
arguably one of the most grave crimes known to humankind.

Crimes against humanity are a constellanon of acts made enminal under international law
when they are commutted as part of a widespread or systematic attack agamst a crvihian population.
The statutes of the modem war crimes tmbunals, which the Umited States was instrumental 1o
establishing, almost all comtamm provisions allowing for the prosecution of cnmes agamst
bumanity.® The majority of our allies have also enacted crimes against bumanity statutes, * often—
but nu}nalwa:-':»—a:» a rezult of ratifying the Fome Statute estabhshmg the International Crimanal
Court.

T18 U.5.C. § 2441 (1996). The original War Crimes Act was amended by the Military Commiszion Act of 2004,

* The Genocide Coovention Implementation Act of 1987 (the Prowmire Act), 18 U.5.C. 1091 (1988). Congress m
2007 paszed the Genocide Accountability Act to expand jurssdiction to allow for the prosecution of any individual,
regardless of natonality, whe commits penccide anywhers in the world so long as the person is found within the
United States.

18 ULS.C. 5 2340 (19985). See, e.p., United States v. Bejfast 611 F.3d 783 {11th Cir 2010).

+18 U.5.C. § 2442 (2008).

*18US.C. 52330 ot sey.

"1 U.5.C. § 1651 (1848).

T18TS.C. § 1581 et seq.

* Agresment for the Prosecution and Panishment of Major War Criminals of the European Axis, art. §(c), Aug. 8 1945,
30 St 1546, 82 UN.T.5. 279; Charter for the International Military Tribunal of the Far East, art. 5(c), Jan. 19, 1944,
T.IAS. 1380, 24 Bevans 20 (1068); Stanate of the International Crimimal Tribunal for the Fermer Yugoslavia, ar. 3,
5.C. Fes 827, UN. Doc. SRESELT (May 23, 1903); Statute of the International Criminal Tribunal for Bwanda, art.
3, 5.C. Res. 055, UN_ Dec. SEESS5S (Mov. B, 1994); Statute of the Special Court for Siema Leone, art. 2, Jan: 16,
2002, 2178 UN.T.5. 145; Starate of the Iraqi High Tribunal art. 12, Oct. 18, 2005, The one exception is the Special
Tribunal for Lebanon, which focuses exclusively on temorism crimes under Lebanese law. Stamate of the Special
Tribunal for Lebanen, appended to 5.C. Res. 1757, UN. Doc. SRES757 (May 30, 2007).

¥ Seo AMMESTY INTERMATIONAL, UMIVERSAL TURISDICTION: A PRELIMINARY SURVEY OF LEGIELATION AROUND THE
WoRLD—2012 UPDATE (et 2011), available at
hifps: [ 'www amnesty ore/download Trecuments 34000 0r3 301 8201 Jep pdf. Beth Van Schaack & Zarko Perovic,
The Prevalence of "Present-In ™ Jurisdiction, PROC. AMMUAL MEETING AMERICAN SOCETY IMT'LL. 237 [Aprl 2013).
" Rome Statote of the Infernational Criminal Court, Fuly 17, 1998, 2187 UN.T 5. 90 [hereinafter Rome Srartute].
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A draft comes agamst bumamity tall has been produced, but o never emerzed from
commities. In 2008, Senator Dick Dhabin (D-IL) held the frst congressional heanng devoted to
enimes against humanity (entifled “From Nuremberg to Darfur: Accountability for Crimes Against
Humanity™), which identified the erimes against humanity “loophole” in U.S. law !} Accordingly.
with Senators Patrick Leahy (D-VT) and Russ Feingeld (D-WT) as cosponsors, Senator Durbin
miroduced lepslation m 2009 (5.13468) that would kave allowed for the exercize of junsdichon
over many of the crimes against humanity recogmized by mtemational crimmal law. ' In
mivoducing his draft legislabon, Dhobae mveked the role played by the United States i the first
prosecutions for crimes against humanity following Werld War I1.2

Rather than define crimes agamst humamity identically to the way in which it 15 defined In
most mternational cowrt statutes, Semator Durbin’s ball cleverly meorporated existing federal
enmes confamed within Title 13 (e g, rape, murder, enslavement, and torfure) alongside some
predicate acts without ready analozs withun Title 13, To these were added other federz] cromes,
such as hostage tzkingkidnapping and traffickmg, which are pot generzlly included m
mtemational formulations of cnmes agamst bumamity but which find affimty with the more
standard constritutive acts. The draft statute granted junsdiction over these crimes when certain
conditions were met that disingush cnmes against humanity from ordinary enmes under
international law, pamely: the knowing commission of such acts within the context of a widespread
o systematic attack agamnst a crvilian population. Although thas bormowing approach differed from
the way other nations have incorporated crimes against humanity withon thenr penal codes, which
tend to murror the Rome Statute’s formulation, 1t had the benefit of relying on extant U.5. law and
rot hewing too closely to the defimtion within a treaty that the United States has not ratified.

The bill did not get out of committee. The coup de grace from the perspective of many of
1ts prior supporters, including members of Depariment of Justice who treasure therr prosecutonal
discrefion, was that a revized version of the bill gave the Secretary of State, the Secretary of
Defense, and the Duector of Mational Intellizence what amounted to a vete on cnimes agamst
bumanity charges going forward."* The bill died after bemg reported out of the Judiciary
Commuttee mn 2010, hasvng lost the support from the human nghis commumity.

This persistent gap i U5, law 15 sigmficant because it means that an mdividual who
commits a peacefime massacre of civilians abroad and then makes his or her way to United States
could not be cnounally prosecuted for that act This homfic crime would not constitute a war
crnme because 1t 15 not connected with ap armed conflict (a necessary predicate for a2 war cnimes
prosecution). In amy case, it could not be prosecuted under the United States’ war crimes statute

" “From Nuremberg to Darfiar: Accountability for Crimes Against Humanity,” Hearing before the Subcommittes on
Human Rights and the law of the Committes on the Tudiciary, 5. Senate Hearing 1 10-785 (Tuna 24, 2008),
available at www.gpo gov flsvephe CHRG-110shre4 8119 m ' CHEG-110shred 2218 him

2 See 51346 (111%; Crmes Apainet Homamicy Ace  of 2000,  available  at
biffps:www. Bovirack us'congressbills1 1151 346,

1 Press Release: “Dharbin, Leahy, and Feingold Inreduce Legislation Making Crimes Against Humanity a Vielation
of Us Law™ (e 4, 20040, vailable at
www.durhin senate. pow public indew o fm 'pressreleases "ContentRecard id=f46c9bE-261a-4b41-al4c-
38337005364,

¥ See 51346, mupra, § S19(13(B) (allowing suit eoly if “the Secrstary of State, the Secetary of Defense, and the
Director of Mational Intellizence do not object to the prosecution.”).
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unless the perpetrator or victmm was a U5, ciizen (more on this below). Likewise, this atrocity
could not be prosecuted as an act of genocide, unless it could be proven that the victms constituted
members of a protected group and that the perpetrator acted with the specific mntent to destrov that
group, a lgh evidentiary bar. When it comes to cazes of enforced disappearances—where 1t 1
often immpossible to prove that the wichm has been torfwred or summanly executed—ethme
cleansing absent genocidal mtent, or relimons persecution, the U5, 15 simalarly hamstrung from a
prosecutonial perspective. Under extant law, federal authonties are thus reduced to ufilizng
mmmizration law fo prosecute for frand individuals who commit such grave enmes (assuming it
can be proven that the perpetrator undeservedly recerved some tvpe of mmigration benefit) or to
simply deporting them back to the country where thev committed their depredations, potentially
enfrenching further insecunty and mstability there.

If the United States had 2 enmes against bumanity statute, the perpetrators of these types
of atrocities could be prosecuted here 1n the United States so long as U5, law enforcement could
get phyvsical custody of them. In addition, a cimes against humamty statute would have the benefit
of applving to non-state actors—such as members of Al (Jaida, the Lord's Resistance Army
(LEA), and the Islamie State of Irag and the Levant (ISIL)}—in confradistinetion to the crime of
torture, which under U5, law requures the perpetrator to be acting under color of law. Hf Congzress
were to draft such a statute, 1f should melude an expansive array of junsdictional grounds to ensure
that 1t 15 not 3 dead letter upon passage.

B. Expand the Jurizdictional Bazes to Prosecute War Crimes to Include “Present In™
Jurizdiction in Keeping with Other International Crimes Statutes

Twmng to questions of jurisdiction, most of the United States’ existing infernational crimes
statutes authonze the exercize of junsdiction over a perpetrator who 15 found or present in the
United States.!® Such “present-in” jurisdiction exists over a range of terrorism crimes (e.g.. the
provision of material support to terronsm, receiving tervonst traming, and engagmg in terrorist
bombings),!” genocide,'® the recruitment and use of child soldiers.”® torture, ™ various forms of
hfﬁ-:k.i.ngn and other modern forms of sla'.'ery,:: and the ancient criume 1:-f‘p-i.m::j.r.l:1

" See 18 1U.5.C. § 232001) (requiring proof that the defendant acted under color of law).

1% Tt is well established that the mdividual may be forcibly browght within the United States in order to satisfy this
Jurisdiciional requirement. Sew United Stares v Tumis 924 F.2d 1086 (D.C. Cir. 1981).

"Seeeg. 13U 5.C 523320 (1096 1B US.C.§ 2330A-D (1994). Many of the cases brought under thess authorities,
such as those mvolving members of Al-Shabaab, have lirfle in the way of a direct newus to the United States other
than the fact that termorism constirutes a global threat. Sew United Staves v Afmed, 2011 U5 Dist. LEXTS 123182, 4-
S{5DMY. 2011) ("Both the material support and the military-type training statotes explicidy prant exmatermtorial
Jurisdiction. as follows: extraterrrtonial jurisdiction may be exercised when the “effender is brought inta . . the United
States™).

L b U?]S.C. § 1081{e) {"There is jurisdiction over the effenses ... if ... regardless of where the offense is

committed, the alleged affender is ... (D) present in the United States.”).

WIBUS.C § 2442 c) (allowing for jurisdiction if “the alleged offender is present in the United States, imespective
of the nationality of the alleged offender™).

1R USLC § 2340A0) (allowing for jurisdiction if “the allezed offender is present m the United States,
mrespective of the nationality of the victim or alleged offendsr™).

HSee e, 1BUSC§ 15946 (2008).

Z5ee ez, IBUSC § 1581 (1048).

Z1RUS.C 5 1451 (1048).
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In some nstances, this expanded form of jurisdiction 15 in keepmg with the provisions of
aninternational treaty to which the Umited States 15 a party, such as the Convention Azamst Torture
and Other Cruel, Inbuman and Degrading Treatment or Punishment ** In other instances, the
Umated States has exceeded 1t= treaty obligations. Forexample, the United States can assert presant-
o purisdiction over genocide, although this 15 not mandated by the Convention on the Preventon
and Prosecution of the Crime of Genocide. ™ This policy chotce no doubt reflects the gravity of
the cnimes in queshon, the perceived utlity of present-m Jurisdichon, a permissive customary
mternational law rule, and modem expectations that states should enact robust penal regimes for
atrocity crimes %

This suite of statutes stands m stark contrast to the U.5. War Cnmes Act, whach allows for
the exercize of nationality jurisdiction onlyv: the victim or perpetrator must be a U5, national (as
defined by the Immigzration and Nationality Act of 1952 (INA)) or 2 member of the U5, zrmed
forces. When Congress was considenng enacting the War Crimes Act in the mud-19%)s, the
Departments of Defense®’ and State™ testified that Congress should adopt present-in jurisdiction
in order to be in compliance with the 1949 Geneva Conventions.”® This position was consistent
with the United States’ understandmng at the time the treaties were opened for Sig:llatﬂ.l'l!.m When

# Convention Apainst Tortare and Other Croel, Inbuman or Degrading Treatment or Pumishment arts. 5-7, Dec. 10,
1584, 1465 U H.T.5. 83, See also The Tormre Victim Protection Act of 1991, Sen. Rep. Mo, 102- 249 (Mov. 26, 1991)
(“according to the dectrine of universal jurisdicton, the courts of all nations have jurisdictien over “offenses of
universal imferest. ™) (citations removed).

= Convention on the Prevention and Punishment of the Crime of Genocide art. VI, Dec. 8, 1848, TRUN.T.S. 277
* Cpe RESTATEMENT (FOURTE) OF THEF OREIG RELATICNS LAW OF ToE UNITED STATES § 402 (A LAWDNET. 2018)
(noting that the United States has not asserted its penal jurisdiction to the fiull extent allowed by internatdonal law).

1 Testimony of Jokm H Mceill, Senior Deputy Gepsml] Counsel, dunng the Hearing before the Subcommities on
Immipration and claims of the Committes on the Tudiciary, Howse of Representatives, on HE. 2387, War Crimes Act
of 1985 (12 Juns 1994) [bereinafier Hearing on H R 2397]; Letter from General Counsel Tudith Miller, War Crimes
Act of 1996, House of Eepresentatives. Commiftes on the Tudiciary, Report to accompany HE 3680, Bepert 104-
608 (24 Taly 1996). worw pezcus' LAW _ / br 104- 692 pdf [hersinafer Reporr 104- 698)

* Hearinz on HE_ 2597 (n 35) (testimony of Michael J. Matheson, Principal Deputy Legal Adviser); Report 104- 08
(m 35) (letfer by Barbara Larkin, Acting Assistant Secretary, Legislative Affairs). See also Jomt lefter from Joho
Bellinger and William Haynes to Jakob Esellenberger on Customary Intemational Law Snady (2007) 44 LLM. 514
(letter by State Legal Adviser and DD General Council ooting that *Arficle 146 of the Fourth Geneva Convention
requires all States Parties to extradite or prosecute an individual suspected of a grawve breach, even when a State lacks
a direct connection fo the crime ).

= See, o7, Convention (TV) Relative to the Protection of Civilian Persons in Time of War arts. 144-7, Ang. 12, 1040,
T3 UM.T.5 287 (obliging states parties to codify the prohibition against grave breaches of the weaties and prosecute
all pifenders, regardless of nationality).

* Members of the U5, delsgation to the Geneva Conventions drafting conference repressnting the Deparmments of
State and Tustice wrote this in a confemporanecws article:

In brief, by analogy io the law of piracy. this provision would impese upon even a neuiral country
the duty to huot out and Ty, or permit the exiradifion of persons accused of “zrawe breaches,”
regardless of their natienality or the nationality of therr victims, The purpese of this provision is to
deprive such persons of the sancruary which they have heretafors found in certain newtral countries.
In the case of the United States, whose regular courts generally exercise jurisdiction only over
crimes committed within their femritorial jurisdiction. legislation may be required to provide for the
mial, or permizsively to allow the exradition, of persons who are accused of having committed zrave
breaches in a conflict to which the United States was not a party.
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the War Crimez Act was being drafted, however, the Department of Justice—reversing the views
it held when the treaties were first drafted—resisted the melusion of 2 more expansive
jurtsdictional framework on the sround that extratermitorial cases are difficult to prosecute.*!

Extendmmg present-in junsdichon to war cromes would bring greater coherence to the 1.5,
penal code, and ehmmate the curvent patehwork approach, while at the same fime signaling 2 U.S.
commitment to enable 1ts courts to prosecute all atrocity crimes in equal measure. It would also be
in keeping with the legal framewotks of owr coalition parmers.® Although the Geneva
Conventions do not mandate the exercise of preseni-in junsdichon over war cnimes committed 1n
non-infernational amned conflicts, any amendment to the War Crimes Act should apply the same
qurisdictional regume to all war crimes, regardless of conflict classification. This would obviate the
peed for U.S. cowts fo engage m complex conflict classification exercizes and recogmize that
todav's conflicts mereasingly involve non-state actors and transnational dmmensions. Indeed.
language m the form of a conforming amendment to the War Cnmes Act could be included 1n a
pew crimes agamnst humamiy statute to ensure that the junsdictional regimes are conmistent with
each other and across Title 18,

C. Empower 1.5, Courts to Prosecute Offenders Under the Doctrine of Superior
Responsibility

Twmning to forms of crminal responsibility, under U5, federal law, mndmiduals may be
prosecuted as principals and accomplices ™ as accessories after-the-fact® under theories of
Eﬂl&m.pt.]j and when they commit cnimes as part of a l:l::u'J_a.*'def:in:'g.r.315 However, there 15 no supenor
responsibility statute that applies to federal crimes generally or to the smte of atrocify cnimes mn
particular—an unfortunate accountability gap that makes 1t difficult to prosecute leaders who have
a duty under law to supervise their subordinates and to pumish infractions. Because the doctrine of
supertor responsibility already finds expression m other areas of US. law—includmg TS,
mulitary, tort, and immigration law—devizing an appropnate standard that could also apply te all
the atrocity crimes withan Title 18 should be a straghtforward drafting exercise.

The clearest ariculation of the doctrive m US. law appears in the Military Commissions
Act of 2006, which governs the prosecubion before military commission n_f cerfaln enemy
combatants, including those superiors whose subordinates commit offenses.’” This defimition

B T. Yingling and . 'W. Ginnane, The Geneva Conventions ¢f 1849, 45 AM I INT'LL. 393, 424 {19351).

' Department of Tustice, War Crimes Aot gf 1806 (PL I04-192) (Tuy 10, 2015). available at

bifps: ‘www.ustice povjmd war-crimes-act- 1090 §-pl-104-191 (compiling legislative histary).

= See American Umr&m:f 'Il.-ashmgtun Cu]lege -:nf Law, ‘ii.'ar Crune R.esea:ﬂl DEEE L'nnmn.' ..l':.'.r' d'r"m

Prq.dr' a'lm.hble at hifps.worm T J 3
(ca‘ralagmnhemr rimes statanes -:nfT.TI-I m&mber :-mes]

*18US.LC. § 2(a) (1948) (" Whoever commifs an affense agamst the United States ar aids, abets, counsals, commands,

mduces or procures its commission, is punishable as a principal.™).

# 18 U.5.C. 5 3 (1048).

®Seeeg, 18USCE 1113 (1948) (attempt to commit muurder or manslaughter).

=18 U.5.C. §371.

T US.C. & 950g (2008) (“Any person punishable under this chapter who - . . (3] is 2 superior commander whao,

with regard to acts punishable by this chapter, knew, had reazon to know, er should have known, that a subordinate

was about to commit such acts or had dope so and whi failed o take the necessary and reasonable measures to prevent

such acts or to punish the perpetraters thereof. is a principal ). The 1.5, miliary commissions convenad following

World War I also prosecuted senior officials for command respensibility. See, e.g., “The High Command Case,” 10

8
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conld simply be incorporated by reference to apply to crimes against bumanity and other atrocity
cnmes Iifigation. The federal cowrts have also adjudicated supenor responsibibity cazes n the
context of suits under the Alien Tort Statute and the Torfure Victim Protection Act *® Under U.5.
mmugration law, alien supenors can be excluded or removed from the Umited States if they failed
to prevent or punish crimes committed by their subordinates.”® For example, the Immigration and
Mationality Act considers as madmussible any aben “whao, nutnde the United States, has
commmited, ordered, meited, assisted, or otherwise participated in” an act of forture or amy
extrajudicial killing**—a formulation that has been mterpreted to include superior responsibility. *
The doctine 15 also well estabhizhed in international criminal law (and 15 prosecutable before all
the international crimmal tribunals).® international humanitarian law.®® the Department of
Defense’s new LAW OF WAR MANUAL, * customary international law, ¥ and foreign law, including
the codes of our closest allies® Including superior responsibility as a pumishable form of

TRIALS OF W AR CRIMINALS BEFORE THE WUREMBERG MILITARY TRIBUMALS UNDER CONTROL COUMCIL LAWHNO. 10,
3(1931)
% Sep o g, Chavez v Carranza, 559 F.3d 486, 400 (6th Cir 2000); Hilgo v. Estase of Marcos, 103 F.3d 767, 777 (9th
Cir IEI'M] Fordv Garcia, 389 F.3d 1283, 1284, 128900 (11t CI:I.';DDE] See pemeraily Beth Van Schaack, Command
Rezponzibiliy: The Anaromy of Proofin Romagoza v. Gardia, 3§ U.C.DavisL. REV. 1213 (2003).
* Seq, ¢.g., Presidential Proclamation 268 7—Suspension of Entry as Immigrants and Monimmigrants of Persons Wha
P.m:lupate in Seripus Human Rights and Humanitarian Law Vielatons and Other Abuses (Aug 4, 2011) {suspending
entry to “[ajoy alien whoe planned, ordered, assisted, alded and abetted, committed or otherwise participated n,
mcluding throozh command respensibility, widespread or svstematic violence against any civilian pepulation. ™).
®WRUELC. § 1182(a)3WE)
# See, eg., Inre D- B-, 25 1. & N. Dec. 245 (BIA 2011). In D E-, the Board of ImmizTation Appeals roled that a
police officer of the Repablic of Srpska was subject to removal because as a commander, “he knew, ar. in light of the
ciroumstances at the ime, should have known, that subordinates had commitied, were commifting, or were about fo
commit unlawful acts.” incloding extrajudicial killings. Id.
= Lew, 0g., Prorecutor v. Deiaiic, Case No. TT-86-11-T, Tudgement of the Int’l Crim Trb. Former Yugo., Tr.
Chamher (Wow. 14, 1908), aff"d in part and rev'd in part. Prosecator v. Delaiic, Tudgement, App. Chamber ('Feb 20,
2001).
o Pn:Jlltm:nl Additional te the Gensva Conventions of 12 August 1040 and Relating to the Protection of Victims of
International Armed Conflicts arts 86-87, fune 8, 1977, 1125 UN.T 5. 3. Although the United States haz articulated
several criticisms of this treaty (mestly concerned with the standard for granfing combatant status fo certain fighters),
it has oot taken issue with the teaty”s formulation of superier responsibility. See Message fom the President of the
United States Transmitting Protocal IT to the Senate (Jan. 29, 1987), woww loc sovim'fd Military Law pdfprotocol-
O-100-1 pdf. Indeed, the U.5. Army Field Maoual & Fegolatdon: incorporated a paralle] formulation of superior
responsibility.
# Department of Defense, Low of War Monua!, § 18.23.3 (June 2015). This provision bas a long pedigres in U.5.
military field mamnals. See DEP.!J‘.‘J]-EE‘:T-:HEEMH’:’ THE LAW OF LAMD WARFARE. FM 27-10, § 301 (Tuly 1954).
* In their monumental stady of the customary intermational law governing armed conflicts, the Internarional
Committes of the Fed Cross (ICR.C) has identified the following custemary mule:

Commanders and other superiors are criminally respensible for war cimes committed by their

subardmates if they koew, or had reason to know, that the subordinates were about to Commit or

Wers commirting such crimes and did not fake all necessary and r=asonable measures in their power

to prevent their commission, or if such crime: had been committed. to punish the persoms

respansthle.

The Intemnational Commitiee of the Red Cross, Cusiomary Feermotional Humanitorign Law, Bole 153
Www.icrc ore customary-ihlens'docs %2 mal rulel33.
# The ICEC has collected imtermational formulations of the doctrine az well a stafe practice; sese
Www e org customary-ihlens/docsv2_nil_ralel33.

64



Stanford [L.awSchool

responsibility would extend the reach of 175, law to mndividuals whe may not commit atrocities
themselves but mstead allow their subordinates to do so with mpunity. It would ensure that the
Unated States can prosecute supenors—and not just the rank and file—particularly gven that the
former are more likaly to have the finaneial and other means to travel to the United States.

D, Better Protect U.5, Citizens and Eesidents Abroad by Expanding the Exercize of
Paszzive Personality Jurisdiction

The “paszive personality principle” permits the exercize of domestic jurisdichion when the
vichm 15 3 national (or domeihary) of the prosecuting state on the theory that states are entitlad,
if not expected, to protect their residents abroad ¥’ The exercise of passive personality junisdiction
was histoneally more rare and more conmtested because 1t predicated penal junsdiction on the
fortwty of the wictim’s naﬁnna]it}r.ﬁ Motwithstanding thes mmfial resistance, the concept has
become less confroversial and more commenplace as states mnereasingly promulgate terronsm
treaties contaiming the prmeiple and adopt legislation aimed at proteching their nationals from acts
of violence abroad ¥ The drafters of the Fourth RESTATEMENT OF FOREIGN RELATIONS LAW now
confirm that “[1]joternational law recogmzes a state’s junsdiction to presenbe law wath respect to
certain conduct outside its fermitory that harms its nationals™ or even its domiciliaries ™ Generally,
it 15 not ng_j-:l.'ess.ary to show that the vietims have been targeted because of their place of habifual
residence.

Under U.5. law, the passive personality prineiple 15 a promunent feature of our swte of
terrorism statutes - as well as the War Crimes Act of 1996.” Other international erimes statutes—
notably torture and genocide—only allow for an mdictment if the alleged perpetrator 1= found or
present m the jun=diction. This makes extradition difficult becanse U5, cowts lack junsdiction 1if
the alleped perpetrator is not present 1n the United States and vet they cannot secure the person’s
extradifion without an ndictment 1o hand. And, 1t 1= not enough to simply charge the person with
another crime and then draft 2 superseding mndictment. According to the mtemanonal law doctrine
of specialty, the recerving state can only prosecute an mdividual for the crime that served as the
basis for the extradition.

4T INTERMATIONAL BAR ASSOCTATION, RFPORT OF THE T ASK FORCE 0N EXTRATFRRITORIAL JURTEDICTION 147-148
(2004, availzhle at http:/tioyur] com'taskforce-stj-pdf. See, o.g., United Srates v. Tundz, 681 F.Supp. 896, 801 (D D.C
1988) (*[the passive persenality principle] recognizes that each state has a legifimate inferest in protecting the safery
of its citizens when they journey outside national boundaries™), aff d 934 F.2d 1085 (D.C. Cir. 1991}

* The United States, for example, erizinally rejectad the passive persenality principle in the 1887 Custing s Caze, a
successfol diplomatc protest following Mexicos effort to prosecute a U5, national for allegedly ibeling a Mexican
mational in a U.5. publication T0.5. Dep't of Sate, 1387 For. Rel 751 (13B8), reprinsed in 1 JB. MOORE
INTERSATIONAL L AW DIGEST 232 (19046).

® S, 0, 18 US.C5 2330 (criminalizing the killing efa 1.5 national abroad). See generaily, John G. McCarthy,
The Paszive Personality Principle and Itz Use in Combatting Internanional Terrorism, 13 FORDHAM INT'LL. J. 208
(1989

0 RESTATEMENT (FOURTE) OF THE FOREINEY EELATIONS LAW OF THE UNITED STATES § 411 (AM. LAW INST. 2018).
*1 Swe United Srates v. Yumis, 924 F.2d 1086, 1091 (D.C. Cir. 1991) (noting that the T7.5. victims were not the intended
target of the temorist act).

= See. ep. 18T5.C § 2332a (cnmmalinng the use of a weapon of mass destruction against a U5 national abroad).
18 US.C§ 2441(0) (allowing for purisdiction 5o long as “the person comminting such war crime or the victim of
such war crime 15 a member of the Armed Forces of the United States or a nattonal of the United States™).

10
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Imagine a seenane in which a U5, eihizen or resident 15 torfured zbroad outside of a
znation of armed conflict (zo the act would not constitute 2 war enme). The rapic death of
jowrnalist Jamal Ehashogz comes mmmediately to mind. The United Stafes cannot exercize
Jurisdiction over these acts of tortuwre unless an overseas perpetrator 15 found “present m” the
Unated States. Theoretically, the Umated States could indict the presumed perpefrator for something
elza {although nothing comes to mand), secure their extradition on that cvime, and then convince
the sending state fo warve specialty if US. authontes decide to add a torture count. These
complicatnons would zll be elimimated 1f the torfure statate were amended to allow for the exercize
of passive personality jurisdiction when U.S. persons are subjected to forture overseas.™ With a
technical amendment, Congress could extend passive personality junsdiction to all internatonal
crimes statutes as needed and thus better protect 1.5, nationals and residents zbroad.

E. Amend the Statute Penalizing Female Genital Mutilation fo Satisfy the Commerce
Clanse

The first case to be brought under the new statute penalizing the commizsion of female
gemital mufilatien (FGM) unforfupately resulted m a determination that the stafute wras
unconstitutional. ¥ Section 116(2) of Title 18 makes it a criminal offense to “knowingly
cucumetse[], excize[], or infibulate[] the whole or any part of the labia majora or labia minora or
clitons of another person who has not attained the age of 18 '_l.rea.r':s.“jE A district court in Michizan
mled that the statute was not “necessary and proper” to implement a treaty rafified by the United
States.” In defense of the legislation, the United States had cited the International Covenant on
Civil and Polineal Rights (ICCPR), which contains a number of provizions aimed at protecting the
phyzical integniy of persons within the United States from assault, but the court determined that
the FGM statute was not “rationzlly related” to implementing those obligations. ™ The court also
beld that the statute exceeded Congress's powers under the Commerce Clause of the TS,
Cﬂn:d'imtinn::g because there was msufficient evidence 1o the record that FGM was an economie
activity or that 1t affected mterstate commerce. Although several of the victims in that case had
been taken across state lnes m order to be subjected to FGM, the statute as wntten lacked a
Jurisdichiona] element allowing prosecution where the charged offenze had a connection with, or
effect on, interstate commerce.

* Seg 18 U.5.C. § 3077(2) (defining “U.5. persons ™).

* United Srates v. Jumana Nagarwala et al., 350 F. Sopp.3d 613 (ED. Mich. 2018).

*18U.5.C. § 116. The Transpart for Female Genital Mutilation Ace, PL. 112-239 (Jan. 2, 2013), made it a crime to
knowingly mansport a gl outside of the United States for the purpes2 of committing FGM. See 18 U.5.C § 116(d).
Congress might also consider amending the goms rens of this crime to cover the whale range of ways that FGM can
be committed, mcluding through canterization for example. Language could be added to the effect that it is also a
crime to “otherwize cause bodily harm to the female genitalia for ron-medical reasons.”

T Mizsourt v. Halland, 152 U5, 416 (1920).

* Infernational Covenant on Civil and Political Bights ares.7, @, Dec. 19, 1964, 009 TUN.T.5. 171, This argument
might have besn sirengthensd had the United Sfates mtifisd the Coovention on the Elimination of Discriminaton
Apainst Women (CEDAW), Mar. 1. 1980, 1248 UN.T 5. 13, ar the Convention on the Rights of the Child, Now. 20,
1989, 157TUNTS. 3.

* Sog United Seares v. Lopez, 514 U5, 349 (1995); Uhired Stares v. Morrinon, 329 TS, 508 (2000).
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The Department of Jushee declined to appeal on the ground that it lacked a reasonable
defenze to these constitutional infirmities ® It has since proposed prudent and straizhtforward
amendments that would require proof of 2 pexus between the conduct at 13sue (performing FGM
on muners) and interstzte commerce. These might irchnde evidence that the defendant or vichm
traveled 1n, or used, a channel or mstrumentality of interstate or foreign commerce n faortherance
of FGM—mncluding through commumcation, or payment—or that the act of FGM otherwise
ocomred m, or affected, interstate or foreizn commerce. ™! Congress should queckly mmplement
these amendments 1n order to better protect the thousands of girls and voung women here in the
United States whe are at nisk of being subjected to FGM.® Medical authorities estimate that half
a million gols and women are affected by FGM, and 1t 15 cmcial that the Department of Tustice
has the tools it needs to prosecute FGM practiioners whoe engage in or profit from the muiilation
of children %

F. Render the Genocide Statute Eetroactive

The United States’ genocide statute was onginally enacted m 1988.% At the time, however,
it only applied to U5, nationals who commuited genccide abroad or to abiens who committed
genocide 1n the United States. With passage of the Genocide Accountability Act of 2007 and the
Human Fights Enforcement Act of 2009, the genocide statute was amended to include present-in
qurisdiction so that U5, cowts can now adjudze any zbien accused of commithing genocide
anywhere in the world provided that ahen 15 subsequently brought into, or found, in the United
States.® These amendments closed a vast jurisdictional gap that created a safe haven for alleged
alien perpefrators of genocide who managed to enmter ULS. termitory. As a result of this prior
loophole, individuzls responsible for the 1994 Ewandan genocide—whach resulted in the murder
of upwards of 700,000 Tuts: citizens, in many cases with mdimentary farm immplement=—uwho are
later found here in the Umited States canmot be prosecuted for genocide but only for anmv
mmizration violahons they commatted m the process of coming here

% The House of Representatives sought to appeal this decision. See Unied Stater v. Nagarwals, of al., Motion of the

U5, House of Representatives to Ioterwene (Apr. 30, 2019), available ar hitps(www.speaker 2ov/wp-

comtentupleads 201905 Nasarwala-Motion-to-[otervens-A - Filed pdf

# The Deparment of Tostce’s full propozal with recommended statutory languaze is available here:

biftps: 'www. justice pov'oip foia-librarviose-330d-letters 4 10 3018/ download.

2 Tt remaims impertant to have a federal stafute even though about three-guarters of states have enacted amb-FGM

laws. Equality How, s Loz Againzt Fal—5State-by-State,

bfps: wrw. equalinmow.ore/fzm in the us leam more.

* Howard Goldberg. MD), Femals Genital Mualztion/Cuiting in the United Seares: Updared Extimates af Women and

G.‘r.'; af R.. k 131 Pr.rm.tc I-II-'_q.T.'II-[ BEPCRTS {'-{m_h A.]ml 2014,
15§ file=TSCT it I jiuations Tzm Arefr

f.'_n-imhhu'f MD, "rIPH Debmh L. Orteu.hmmzr 1'«'!IZI]I ..’f R.amT Ml:llmn, 1¥r!II!I MHE. ['.'lmr the Radar: Female

Genital Mutifation mn the United Swmres: Whar Clinicigns Showld Emew, MEDSCAPE (March é, 20180,

bftps:'www. medscaps comyviewarticle D00 508,

* Genocide Convention Implemenfation Act of 1987 (the Prowmirs Act), PL. 100-604 (1988

% The amendments orginally allowed for the exercize of jurisdiction over individuals brought nto, or found within,

the United States. Genocide Accountability Act of 2007, PL. 110-151 (2007). This was later amended to the simpler

“present in” formulation. Homean Rights Enforcement Act of 2009, BL. 111-122 (20087,

% For example, the United States had to prosecutz Ewandan sisters Prudence Eantenzwa and Beatrice Munyenyezi,

the latter of whom was accused of manning a roadblock that identified Tuts) mdrviduals to be killed, for immipration

frand, perjury, and obstroction of justice becanse the genocide in Fwanda predated the 2007 amendment to the
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Because the crime of genocide was already on the books m 1988, Congre=s could render
the new junsdictional provisions refrozcive without manmng afoul of the U5, Constiution’s ax
post facte clause. ¥ Amending the genocide statute would be consistent with the ICCPR. which at
Article 15 recogmzes that there are no ex post facto concerns when a state enacts an mternational
cnimes statute that applies to pror conduct o long as the conduct mn question was already cniminal
under international law.* This too is a diserete fix that could gasily be effectnated through
technical amendments.

IOI.  Tighten T7.%, Immisration Law to Bar All Human Rights Abuzers

A. Enact a Comprehenszive Perzecutor Bar

In addifion to theze substantive crimimal law statutes, Congresz has enacted a range of
mmugration statutes amed at the perpetrators of atrecity crimes. Although there are legal barrers
to entry mio the United States for many suck mmdmaduals, these filters are mcomplete and
mperfect. Indeed, mm 2011, officials from the Department of Homeland Secunity (DHS) testified
before this Commission that there were almost 2,000 perpetrators m the United States.®

For exampls, the United States can bar the entry of indrnduals who participated i Naz
persecution, acts of genocide, or the commission of any act of torture or extrajudicial killing. ™ The
latter conduct renders individuals inadmizzible and removable only 1f the person was acing under
the divection of, or in association with, 3 foreign government. In addition, there 15 a strong bar for
aliens who have enzaged in terrorist activities, broadly defined. ™

However, there 1= no general persecutor bar that would apply to other human nghis
abuses—mehiding war crimes, crimes agamst bumanity, or the persecution of others on account

genocide stahutz extending present-in jurisdiction over the crims. See Michals McPhee The Monster Nexr Daar,
BosToed (March 24, 2015), hips-'waw bostonmazazine com/news 20 150324 rwandan-renocide’.

ETE. Comst., Art. 1, 5 9. oo Republic of dustria v. Almmann, 541 US. 677 (2004).

S JCCPE, supra, at art. 15, According to this provision:

Noone shall be held guilty of any criminal offence on account of any act or omission which did not
comstitate a criminal offence, under national or international law, at the time when it was committed.

.. Hothing in this aricle shall prejudice the trial and punishment of any persen for any act or
omizzicn which, ar the time when it was commirted. was criminal according to the general principles
of law recognized by the compuunity of nations,

* Statement of fohn P. Woods, Deputy Assistant Director, Wational Security Investizations Division, Homeland
Security Iovestigations, U.5. Immizration and Customs Enforcement, Befors the House Committee on Forsizn
Affairs, Tom Lantos Human Rights Commiszion, No Sgf Hoven: Low Exforcement Operarions Against Human
j‘..'g.h" Ir'Tma"oL im the U5 (Oct. 12, 2011), available at

b A5 COMImis5i0n. hn‘u:e v'gvents heanines ‘no-safe-haven-law-snforcement-operations-a saing-

E—humu—nzht:-wnhm us. See aize Annie Hylton, How the [7.5. Became a Haven for War Crimingls, NEW
REPUBLIC, Apr. 29, 2019, htips:/ nemMr.-:nm.nm:le 153418 ns-became-haven-war-criminals.
mEUS.C 1@ INE)
TR US.C 1183 INE).
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of race, religion, nationality, memberzhip in a particular social group, or political opinion. = Nor
are Imdividuals who commit certamn human rights abuses as part of an armed group exercising de
facte control or authority madmi=sible or deportable (in confradistinchon to state actors).
Furthermore, there are no grounds to render madomassible or deportable mdividuals who commt,
ordered, azsist, or otherwize parficipate m FGM. Without a specific ground for mmadrssibility or
removability, those who have committed these deplorable acts remain admiszible and can even
adjust their status, obtain visas to visit this great country, and otherwise seek to remain in the
United States. Indeed. and paradoxically, an mdividual can be rejected for refuges status 1f he or
she is a participant in persecution and vet qualify for an ordinary immigrant visa. ™

Accordmgly, Congress could expand these provisions within Title & of the U5, Code to
strengthen the tools’ avalable under mmugration law. Such provisions could be rendered
refroactive so they would apply to offenses commutted before the date of the enactment of anv
amendment Removing references to state action or color of law of any foreizn nation here and
elsewhere in the 1.5 Code’s human nghts provisions would ensure that the Unifed States” atrocity
crmes legislation reflects the nse of extremist non-state actors whe commit human nghts abuses
and that government actors are not held to higher standards than terrorist ar other armed g:mupz.“

B. Extend or Eliminate the Statute of Limitations of Immigration Offences

Collectively, US. mmmigration authonties allow the U5, zovemment to denatwrabize
deport, remove, or pursue related remedies agamst individuals whe committed fraud duwmg an
immmsration proceeding or process, ncluding while completing visa forms to come to the United
States.  The default statute of hmitations for non-capital federal crimes 15 five vears, and ten vears
for some types of iImmigration fraud, Extending this statute of lmitations would better enable
U5, authorities fo prosecute these acts gven that perpetrators mav live undercover for vears before
bemg recognized and brought to the attention of law enforcement. This short fuse hinders the
uttlity of these statutes in the atrocity crimes context, an impediment to accountability that can
easily be rectified.

In addition, smee many of the mternational erimes at 155ue do not have a statute of
Limitation, 1t could be argued that such lmitations could be removed for related acts of tmpm sration
fraud. Thus, the statute of limitations could be elinunated for 1dentified offences that mvolve the

T In the 1970z, a broad persecutor bar was under consideraton but a compefing bill was enacted that applies only to
mdividuals associated with Nazi Germany. See Legizlative History, Immizration and Natienality Act—Nazi
ermany, PL. 93-349, 124 COMiz RIEDB.D#‘DNIE"S]

TRUSC §1100(42) (“The term ‘refugse’ does not include any persen who ordered, incited, assisted, or otherwize
participated i the persecution of any person on account of race, relipion, nationality, membership in a panticular
social group, ar poliical opinien. ™).
™ The Tornre Victim Protection Act, for example, also requires proof that the defendant “acted under actaal ar
apparent autharty. or coler of law, of any foreign nation.™ 28 U.5.C. § 1330 note (2)(a). Instead, such prowisions
could reach conduct “whether committed under color or law ar in fartherance of a plan or policy of an armed proap™
or some such
™ Sew 18 U.5.C. § 1425 (1948) (Procurement of Citizenship or Naturalization Unlawfially): 18 U.5.C. § 1546 (1948)
{Fraud and Miznze of Visas, Permits, and Other Dpcuments); 18 T.5.C. § 1001 (1842) (false statements); and 18
US.LC § 1621 (1948) (pegury). Far 2 foller list  of  such  stafubes, see
WWw . justice zov criminal hrsp/statutes imon eration himl.

T See 1EUS.C§ 3282 (a) (2004) (defanlt five-vear sfamute of limitanions for non-capifal offenses); 18 US.C.§ 3201
(1902} [fen-year limifation for various epomerated crime: invelving nattonality, cidzenship, and passparis).
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concealment or misrepresentation of human nghts viclattons, meluding terronsm, traffickmg,
toriure, genocide, war crimes, the use of child soldiers, and crimes against bumanity.

C. Focruz on Crimimal Charges for Substantive Offenze: Where Poszible

The Umted States mvokes these immmmgration fraud statutes when it 15 moposaible to
prosecute 2 person for the underhyng substanfive crime due to a deficiency m substantive law (e.2.,
if the conduct in question mnvolves a2 mass killing that 15 not genocide or does not wvolve toriare),
some junsdictional bar (zuch az the lack of present-in junisdiction over the offense), 2 constitubonal
infirmity (such as the prolubition against ex posr facto prozecutions), evidentiary deficits, or other
impediments. Indeed, DHS has catalozued dozens of cases of human nights vielators bemmg dealt
with through mnmigraton and related remedies for lack of more robust penal options.

These immigration remedies offer an expedient solution to the presence of a perpetrator in
our midst by preventing the Umited States from becoming a zafe haven for human nghts abusers.
However, such remedies are unsatisfying when the underymg criminal conduct nses to the level
of genocide, war crimes, crimes against humamty, or other forms of persecution. Admimstrative
procesdings, and even criminal convichons for immugration fraud, do not canry the shgma of the
substantive penal law or allow for the imposition of penalties commensurate with the underlying
cnmunal conduct. Moreover, the resort to such remedies may result in mevely retwning a
perpetrator to 2 nattonal system that lacks the legal framework, jundical capacity, or political will
to prosecute for the substanfive crime or where the suspect’s remntroduchon could exert a
destabihzing effect or rezult in the mtmidaton or retraumatization of victims, Expanding the reach
of our atrooty cnmes statutes will help reduce these mstances of mmpumfty (or mmperfect
accountability) for the next wave of perpetrators who manape to make thew way to the United
States.

IV. Euohanece the Ability of Vietim: to Advance Civil Cladms Against Perpetrators of
Atrocity Crimes

Although this Commiszion 15 primanly concerned with enbanemg the U5, governmant's
capacities to pursue accountability for perpetrators of grave human nghts abuses, there are some
discrete amendments to the 115, Code that would augment the ability of victims of atrocity cromes
to seek justice m US. cowrts by way of el remedies.

A, Add Additional Causes of Action to the Torture Vietim Protection Act and Bemove
the State Action Nexus

Congress has encouwraged the advancement of civil claims for a whole range of terrornsm
crimes”” as well as for human trafficking and other modern forms of slavery. ™ By contrast, there
are more lmted grounds on which vichms of other human nghts violatons can bring suit. The
Torture Victm Protection Act (TWVPA) allows for the asserhon of federal junsdichon over acts of

TR UE.C. § 2333 (providing for civil remedies for acts of international teTrorism).
™18 US.C. § 1595 (providing for civil remedies for all acts of peonage, slavery, and trafficking m persons
criminalized within Chapter 77 of Title 18).
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torfure
nation.

Congress could expand the reach of the TVPA by allowing civil parties to assert claims for
war crimes, a5 defined in U.5. law,*® and crimes against humanity. Furthermore, Congress could
remove the TWPA's foreizn color-of-law requirement, which would enable civil parties to brng
suit against non-state actors—such as members of Al Qada, ISIL., and the LEA—who habitually
torfure victims in thewr custody or confrol. In this regard. the statute emminalizing the use,
recrurtment, enhstment, or consenphon of child soldwers offers a useful model as 1t apphes to any
militia, whether or not it is state-sponsored. ™

and extrajudicial killmg and only when the parpetrator acts under color of law of a foreign
)

B. Render the Alien Tort Statute Expressly Extraterritorial

In Kiobel v. Royal Durch Petroleum Co.,® the U.S. Supreme Court determined that eivil
parties must overcome the presumption against extratermtoniahity if they seek to hold etrators
liable for torts in vielahon of the law of nations under the Ahen Tort Statute (ATS). i Congress
could effectively overtmm this ruling and render the ATS expressly extratemitonal so that it 15
better harmomzed with the TVPA. Thi= would recogmize the fact that when courts hear suits under
the ATS, thev are not projecting U.S. national law to conduct that ocowred abroad; rather, they
are domg their part to enforce international law by applving it to indnnduals whoe fall within the
Unated States” personal junisdichon. As the Supreme Cowrt noted 1 United States v. Smith—which
irvolved the cmme of piracy, the first offenze to be subject fo unmersal junsdiction under
international law—the commeon law:

recogmizes and pumshes piracy as an offence not against its own munmcipal code,
but as an offence agamst the law of nations (whech 1= part of the common law), as
an offence agamst the universal law of society, a pirate bemng deemed an enemy of

the buman race. ™

By the Supreme Cowrt's reasoming i Smith, Congress could restore the ability of the
victims of other enemies of the human race to seek cmal redress in U5, courts by expressly
affirmming that the ATS applies extraterntorially.

V. Eetain and Expand Inter-Agency Institutional Capabilities

A, Work with the Department of Justice to Enable More Prosecutions for International
Crimes

As discussed above, there are 3 number of dizcrete lepizlative amendments and enactments
that could enhance the United States’ ability to hold perpetrators accountable for buman nghts
violations and abuses. That sa1d, there are exishng authontes that are undemtibized. To date, the

™13UE.LC 5 1350 note

W18 US.C§ 2441, This could include claims by former child soldiers. Jee 18 U.5.C. § 2442,

BO18 USC § 244NMd2) ("The temn “armed force or group” means any amy. militia, or other
military arganization, whether o not it is state-sponsored ™).

© Kiobe! v. Royal Durch Pefreleum Co., 568 T.5. 108 {2013).

BB US.LC 51350

¥ United States v. Smith, 18 115, 153, 141 (1830).
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Unated States has brought only two mdictments under the federal torture statute: one case went
successfully to trial and produced an historic verdict:® the other resulted in a favorable extradition
to the locus delicti® There have been no other cases brought under this or other human rights
enounal statutes, notwithstandng evidence of the presence of human nghts abusers here in the
United States, including U5, cifizens. ¥ By contrast, there are dozens of cases brought under the
Unated States’ terronism and trafficking statutes, even though these cases present many of the same
challenges as human nghts htigation, including the need to marshal overseas witnesses and
evidence.

Members of Congress should seek to understand why the mperative statutory authonties
they have created have been rendered a dead letter. This could mveolve working with the
Department of Justice to determine where the obstacles to brninging such charges are and how
Congress mught assist in overconung these impediments so that these statutes are fully uhlized.
Cheersight options available to Congress mclude holding more expansive heanngs hike this one m
which Department of Jushice personnel can speak frankly about the challenges of these cases;
convenng a dedicated commission to study prior efforts to invoke these statutes and why charges
were ulhmataly not brought; or askmg the Department of Justice to report regularly on 1ts efforts
to activate existing buman nghts authenties.

In addition, Congress could dentify ways to encowrage buman nghts charges fo be added
to terrorism cases. There 13 a tendency to think of human nghts and counter-terronzm lezislation
as ocoupyving siloed domains. The depredations of extremist groups such as ISIL prove this to be
a false dichotomy. 5o, for example, Um Sayvyaf—the wife of igh-ranking ISIL leader—has been
charged with participating In a conspiracy to provide matenal support to a designated foreigm
terrorist organization. *® Inexplicably, she has not been charged with war crimes.® even though she
played a part in the mpe of U.5. a1d worker Eayla Mueller, which could be charged as a war crime
under the still-dormant War Crimes Act ™ as discussed in prior hearings before this Commission”

& United Srates v. Charies Emmanugd, 2007 U5, Dist. LEXTS 48510 (5.D. FL 2007) (upholding the
constimtionality of the faderal torture stanme). “Chuckie™ Taylor—the son of former Liberian President Charles
Tavlor (himself serving what amounts to a life sentence)—was sentenced fo 97 years’ imprisooment. Carmen
Gentile, San af Ex-Prezident off Liberia Gerz 97 Years, H.Y. TIJES (Jan 8, EEIIIIB'-

¥ The Unitad States indicted Bosnian national Sulejman Mujagic for torrare; it later extradited him to Bosnia-
Herzegovina to stand trial for a wider amay of war cimes than could be prozecuted here. Sew Department of Fustice,
EBosnimn Nar_l'n:lm:r.' Evradited ro Srand Trial for Murder and Tornure (June 3, 2013),

WWW.jnstce. zow/ opa ' orbosnian -national-exiradited-stand- mial-nuirder-and-torre.

" Beth Van Schaack, BRE4ETNG- 51 Lankan P‘rﬁ'_ a‘mum HHM'!.I' Swed in Federal E‘c-urr_.‘?:lr Human R,'gkt.
Fiolasions, IIEISEELEIF:’{A]JL’ g, "{IIEJ R e E Rl

®18USLC §23}E'B
™ United Srates v. Nisreen Aszsad frahim Bahar ok “Um Sopq™), Case Wo. 1:16-mj-63, Affidavit in Support
of Criminal Complaint and Arrest Warrant (Feb. 8, 2014), available at hetps:/ wwrw justsecurity.org ' wp-

cootentupleads 20 1602 Unm-Savyaf-Crminal- Complaint-Affidavit pdf.

" See 13 US.C.§ 2441(d)(1) (prohibiting the commizsion of war crimes against U5, citizens in a non-infernational
armed conlict).

¥ See “Seeking Tustice for Atrocities: How the Intermational Criminal Court Could Advance Accountabilify in Irag
and Svm Tom Lantes Human Bights Commizsion, Feb. 10, 2014, available at

hibtps: izhtscommissipn house govievents heanings'sesking-justice-awecites-how-intemational -criminal-
n:-:nurt-cn‘u.ln adwance.
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If the regrettzble n=e of ISIL has taught us anything, i 15 that terrorism and buman nghts
violations go band-in-hand a reality that should be reflected m any criminal charges brought under
115, law. And vet, our investigatrve and prozecutorial teams are often structured in such a way that
does not encourage this sort of cross-over investigation and indictment. As a result, the human
nghts dimensions of acts of terronsm remaim mvisible in domestic prosecutions.

B. Prezerve the Federal Bureau of Investizations’ Specialized War Crime: Unit

Finally, Congress should endsaver to preserve the Federal Burean of Investizations’
specialized war crimes umt in the face of proposals to merge 1t mto the Deparment of Jushes’s
Crnl Baghts Dhvision. The FBI's International Human Bights Umit takes the lead on investigating
individuals within the United States who have been accused of commithng international crimes,
mcluding war crimes, torture, penocide, female pemital mutilation, and the recrmitment of chald
soldiers. It also inveshizates internafional crimes committed against or by U5, cibizens abroad and
enforces immugrafion statutes that can be mvoked azamst sbusers who cannot be prosecuted for
thewr underlving crimes for whatever reason. It 1= an essential part of an inter-agency Human Rights
Violators and War Crimes Center established by DHS.

The Crvil Rights Dnnision’s core mandate 1= dedicated to enforcing domeste civil nghis
authonties on behalf of vulnerable individuals and groups within the Umted States. It has little
experience with international investigations, fving to understand complex foreign conflict
simations, the executon of requests for mutual legal assistance, or the nmique slements and
evidentary bases of infernational enmes. Removing or dispersing this concentrated war cnimes
expertise within the Burean will undermine operations m the field when it comes to this most
zpecialized of cazes. Experts within the FBI's International Human Rights Unit, which mchide
historians with expertise m global conflict situations, work up the cases and then, after handing
them off, continue to provide support to iIvestgators and prosecutors in the fisld helpmg to link
them with foreipn counterparts, enable wimes: interviews, and connect to additional lead and
background sowrces. Mew mvestigations will mevitably suffer absent this dedicated team of war
crimes investigators in the Burean, just as perpetrators operafing in conmtermnporary conflicts m
places like Svmia, Temen and Myanmar start seeking safe haven abroad.

VI. Concluzion
These legislative proposals would remedy longstanding gaps m U5, law, protect agamnst
mmpunity, and prevent the immediate retumn of a perpetrator to the locus delicti. Many of the buman

nghts statutes that are now found m the 175, Code enjoved strong ipartisan support and were, 1n
fact, enacted dwing Republican admimstratons. I am hopeful that this Congress can follow st
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Mr. McGOVERN. Well, thank you. Thank you both. And let me begin
by saying I appreciate your dedication to these issues over the years and the work
that you have done. And as I said, before I think this is incredibly important. If
we are talking about preventing mass atrocities from occurring, I mean, we need
to make sure that it is clear that victims have rights, and victims can get justice.
And, you know, you mentioned El Salvador, which is very near and dear to my
heart, because I spent a great deal of my life in the 1980s traveling back and forth
on various cases, the Jesuit murders and other human rights abuses. But I always
-- and, you know, you mentioned El Mozote where over 1,000, mostly children
and women were massacred, and at the time the United States government denied
that it happened. It wasn't until after the war and the forensics team went in and
began to do an excavation that they found all these bodies covered up in a shallow
grave.

And that case is particularly -- it sticks in my mind because the unit, the
battalion, that carried out the massacre was created by the United States of
America. And it is hard for me to believe that we were totally in the dark about
what was going on at the time. I mean, we had military advisors the area at the
time.

And yet, the amnesty law in El Salvador has been repealed and they are
trying to pursue a case against the perpetrators to the El Mozote massacre. And I
believe that the United States government still has information in our intelligence
agencies, and the Department of Defense that has not been shared, detailed
information about who was there. And all the reporting that went back and forth.
I mean, that would be a good signal, I think. We are trying to get some language
into the appropriations bills to instruct our intelligence agencies where documents
haven't been declassified to be able to provide that to the people who are
prosecuting that case. And it is really important because you can't get justice in
that case where a 1,000 people were massacred, there is no way you are going to
get justice in individual cases. So I thank you for raising that.

And I also think -- and this is why these issues are important to me -- in
the case of El Salvador, we were allied with the government and the military. I
think we have a special obligation now to get it right and you mentioned General
Vides Casanova who was involved in the murder of the four American church
women in El Salvador. And yet he seemingly had no trouble coming to the
United States, you know, and getting permanent residency status. I mean, he -- we
had people write controversial poetry that are denied access to the United States.
This was a guy who at a minimum was involved in the coverup of the murder of
four American church women. And there he is in the United States. Now luckily,
that case had an ending where he has been sent back, but can you just share with
us your experience and views on the U.S. government's use of extradition in
relationship to accountability for grave human rights abuses? And how important
is it to address the problem of international doctrine of specialty?

Ms. VAN SCHAACK. Yeah. So I think in general the preference is
always that the individuals prosecuted most closely to the events in question. I
mean, that is their country's history, right? They should take the lead on that. So
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if they have the political will and the legal framework to do that, I think that is
often preferable, that we use extradition if someone is here.

That said, if someone has lived here for a long time, their victims are also
here, there may be a reason that we would want to exercise our criminal
jurisdiction over that individual, assuming we have the authorities to do so, and
we have gaps in them as we have discussed today. So it is always a careful
balance I think as to where the most appropriate place is.

I think where we get into trouble is where we extradite someone and it is a
sham proceeding in their state of origin. And that we I think want to avoid. We
have to see that there is actually a genuine commitment to prosecute that
individual.

Mr. McGOVERN. So both of you offered a number of recommendations.

Ms. VAN SCHAACK. To keep you guys busy.

Mr. McGOVERN. And that is what part of this hearing is about is we
want to be able to get these recommendations and we want to be able to move
them forward if we can. But how do you prioritize the menu of reforms that you
have proposed here today? What is the top two, the top three things that we ought
to do first? Because there are a lot of things that you recommended.

Mr. DIXON. So the top two or three things for the Center for Justice and
Accountability, one, because we represent survivors and victims, and the only
avenue that they have when perpetrators are found here in the United States is
often using civil law, and that is the law that we are able to use, amending the
Torture Victim Protection Act so that it includes other atrocity crimes would
really assist. Now, we -- the case that I mentioned earlier of our client Farhan
Warfaa who was tortured -- we were able to get the jury to find the defendant
liable for the torture. But it prevented us from really painting a full picture of
crimes against humanity that took place under the Barre regime. And that is a
story that victims and survivors want heard and told. They want the breadth of
what happened in their country told.

So the amending Torture Victim Protection Act would be number one for
us. But I think for the Department of Justice, they really need all tools in the
toolbox. So actually passing a crimes against humanity bill, which the United
States has supported since Nuremberg, and all but one of our allies in NATO has
a crimes against humanity statute on their books -- it is something that we with
need to do. And it is something that actually protects members of the United
States should another country want to prosecute a U.S. citizen. The fact that we
have a similar law on the books here allows us to say that that is something that
we would want to take care of and prosecute.

So those would be my top two.

Ms. VAN SCHAACK. I would tend to agree and I would also say some of
these other bits and pieces we talked about could, I imagine, could be packaged
into kind of a criminal law technical amendments act.

So I mean, the crimes against humanity act is going to be a heavy lift
where I don't think either one of us is naive about that. But some of these other
issues about extending the statute of limitations, maybe having the jurisdictional
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provisions of the genocide act be retroactive, having a persecutor bar. Maybe
those are not so much of a heavy lift and so that I would also recommend thinking
about how to bundle those together in a piece of legislation that might move.

Mr. McGOVERN. And I appreciate the fact that you both drew attention
to the crucial role played by nongovernmental organizations in pursuing
accountability. What would be your top recommendation to sustain and
strengthen nongovernmental partners in countries that you have worked in?

Mr. DIXON. That is a very good question, Representative. Let me give
you an example of how we collaborate globally and then with our agencies here.
We work with two sister organizations, Civitas Maxima in Geneva and the Global
Justice Research project in Monrovia, Liberia. They have done incredible work
documenting the crimes that took place during the two civil wars in Liberia. They
have prepared criminal dossiers and they worked with DHS here to bring two
immigration fraud cases against Liberians who were living in Philadelphia.

The Center for Justice and Accountability is also working with them and
we brought another case against Moses Thomas also who is living in
Philadelphia, and we allege that he is responsible for what was called the
Lutheran Church massacre where the Liberian army went in to a Lutheran Church
which was a Red Cross designated site, and massacred 600 civilians that were
seeking safety. And our client survived by hiding under the dead bodies.

What would be helpful is supporting this NGO civil society to the extent
that there are funds available that advance their work. To the extent that there are
mutual legal assistance treaties between the U.S. and the Government of Liberia,
so if the U.S. wants to pursue criminal charges in any of these cases, they have an
ability to work with the government and have easier access to produce documents
and witnesses.

Those are a couple of steps that the U.S. government could consider.

Mr. McGOVERN. CJA is taking the civil case against the former defense
secretary of Sri Lanka with the case we mentioned earlier. Are you able to
comment on this case? Or

Mr. DIXON. Yes. I mean as you alluded to, the former Secretary of
Defense Rajapaksa is a dual U.S.-Sri Lanka citizen. What we allege is that in the
context of the horrible massacre of 40,000 civilians in Sri Lanka that ended their
civil war, one of the most emblematic cases was the murder of famed reporter
editor Wickrematunge, Lasantha Wickrematunge. He was assassinated as he was
leaving his house. So four men on motorcycles dressed all in black killed him in
public in daylight. We think there is sufficient evidence to show that he is
responsible for that. And so we filed the case and the case is ongoing right now.

Ms. VAN SCHAACK. This is a great example of a case that might be
used to activate our War Crimes Act because he is a U.S. national and so he falls
within that jurisdiction. And it would also be a great case if we had a command
responsibility or superior responsibility statute because it is going to be hard to
place him at the actual assassination. But if you can show he is up the chain of
command, and had command authority over the troops or the security forces that
committed abuses, you can reach superiors using a superior responsibility statute.
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Mr. McGOVERN. And my final question. My colleague
Congresswoman Omar, brought up the fact President Trump recently mentioned
the possibility of granting executive pardons to U.S. personnel convicted under
U.S. law for atrocity crimes.

I would like get your opinion on the record, what you think of that. And
do such pardons or statements supporting such pardons affect the position of the
United States that perpetrators of atrocity crimes must be brought to justice?

And then just one other thing, and that is I have got El Salvador on the
mind today for some reason, but going back to cases like the E1 Mozote case,
there are other people who gave the orders and executed the crimes. But what is
the accountability for U.S. citizens who may have known what is going on, turned
the other way, or been part of the coverup, because that is one of the things that
bothers me is that so much of what was awful that happened in that country, it is
hard to me to believe that there were people who were on our payroll who didn't
know what was going on.

And I investigated the murder of the Jesuit priests. And I don't speak
Spanish. I never investigated anything in my life, you know. I watched a
Columbo movie. I think that is probably the extent of my investigative skills.
But we were able to figure out that the Salvadoran armed forces, the Salvadoran
high command, gave the order to kill the priests and we were able to figure out
who the trigger men were. I am not the CIA or the DIA or whatever.

It is just hard for me to believe that we could have figured it out and
somebody else didn't know it. And if we are going to -- there needs to be some
accountability there as well. But I give that to you.

Mr. DIXON. Representative Omar mentioned that the United States does
not have a pristine record on human rights accountability, including holding our
own accountable. Just look back to post-9/11 and there has not been significant
accountability for the decisions around torture. They try to recast it as something
else, but what was committed was torture. And the United States needs to deal
with its own house, as well as, you know, not in our own house. So that is one
level of accountability that we have not achieved and we need to continue to raise
that.

But sir, you also mentioned the suggestion of pardons for those convicted
of war crimes. Yeah, the military justice system is a very strict system and they
have very high standards. If they have convicted members of their own, fellow
servicemembers of having committed war crimes, to have a president step in and
pardon them sends the worst possible signal that you can imagine. And the world
does watch. They look at the United States. It is both a beacon for tremendous
hope and then a concern when international institutions and the rule of law are
under attack.

Ms. VAN SCHAACK. Yeah just to reiterate. I agree I think it sends a
terrible message. And it also sends a terrible message to our men and women in
uniform who every day are put in incredibly difficult situations and take their
international law training, and the laws of armed conflict, really seriously.
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There is a rigorous justice system and if those individuals were convicted
by that justice system then that -- I think it is fair to say that was a fair
proceeding. But from wearing my diplomatic had, it makes it very difficult for us
to continue to promote human rights and accountability abroad when we are not
providing it at home.

Mr. McGOVERN. I yield to my colleague.

Ms. OMAR. Ms. Schaack?

Ms. VAN SCHAACK. Rhymes with rock. Is what I always say.

Ms. OMAR. That is good.

I wanted to talk to you a little bit about the ICC. We all have our criticisms
of ICC, but I was a little disappointed, maybe that is an understatement, in
Secretary Pompeo's decision to issue visa sanctions to the investigators.

Chairman McGovern and I wrote a letter asking a series of questions on
why this was happening and trying to get accountability for that. I find this
decision to be reckless and absurd. But, you know, this administration has been
quite hostile in pursuing international mechanisms to justice. And so I am
wondering what your thoughts are of that decision and do you agree with it was a
grave mistake?

Ms. VAN SCHAACK. There is no question that the International
Criminal Court has been subjected to criticism. The cases take too long,
sometimes the judgments are inscrutable. We don't understand why the judges
have ruled the way they have. But sometimes it is the court of last resort. It
literally may be the only place in which any form of accountability will be
happening because the courts of the state in question are closed for whatever
reason, the conflict is still ongoing, for example. So it is an important part of a
system of international justice that I think we have to continue to try and make
succeed.

I tend to agree with you that the decision to revoke the visa of the chief
prosecutor, for example, who has been a champion of justice for much of career
was short-sighted. It is not clear what it actually accomplishes, vis-a-vis actually
making it difficult to do her work. She does come and brief the Security Council
with where we have a permanent seat. And we supported most of the cases
moving forward before that institution are directly in parallel with U.S. foreign
policy in those areas around accountability. It was only the Afghanistan
preliminary examination that was raising some allergic reaction and that now has
been closed.

So it is not clear why we need to continue to need to continue to maintain
this hostile relationship what may be the court of last resort for many victims.

Ms. OMAR. And you used to help run the Global Criminal Justice office.
And as McGovern said earlier, that the FBI's war crimes unit might go away
because of reconfiguration of the Department, and this office is also been
threatened. Do you think we need to codify it to make sure that it is safe and
protected?

Ms. VAN SCHAACK. I think that would be incredibly helpful if there
was some legislative hook that showed that -- and I think providing some of the
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funding to GCJ, which Congress has done in the past vis-a-vis the Syria conflict is
another helpful way to show the importance of that institution and to keep it
centralized in a specialized office.

And I think the FBI's office is in the same boat. I always knew when I
was at State who to call if I had a situation that had an investigation sort of
CrOSSOVEr OF NEXUS.

And if that expertise gets dissipated, I literally would not know what
phone to call if I had a case involving a perpetrator who I thought was potentially
coming to the United States, et cetera.

So having that centralized place is really crucial and I think legislation
would help.

Ms. OMAR. What you do think it says about us that, you know, offices
like the FBI war crimes office is being threatened or the Global Criminal Justice
office is being threatened? How is that going to hurt our credibility?

Ms. VAN SCHAACK. Well, it is a complete opposite trend to what we
are seeing amongst our allies. So what we are seeing in Europe, and Eurojust was
mentioned, is actually the creation of networks. Countries are creating specialized
war crime units modeled on our system in order to talk together, to better share
information, to better do mutual legal assistance, as Dixon has mentioned. And
yet, for us to then be dismantling those institutions and dissipating that expertise
is completely counter to the trend of what our allies are doing. It will make it that
more difficult for us to cooperate around cases that have transnational dimensions
to them.

Ms. OMAR. It is almost as if we are like the only country that is
regressing. And I say that because, you know, we have president who talking
about pardoning U.S. personnel who might be accused of war crimes. We have a
sitting congressman who says I shot civilians and took pictures with dead corpse,
what is the big deal? And to me, I can't understand how in the United States we
don't think these things are a big deal. And so I just hope that we figure out how
to get ourselves back on track to the kind of progress we want to see in this
country and in the world.

I wanted to talk to you a little bit about Guantanamo. We speak a lot
about accountability in regards to what is happening around the world. But
human rights accountability really hasn't been in the forefront for us here
domestically. And when it comes to Guantanamo, it seems like the way that we
have conducted ourselves might speak to a different tone internationally.
Wouldn't it probably make it easy for people like Assad or organizations like the
Taliban, to say, you know, how can we demand accountability, how can the
United States demand accountability of us when they themselves are doing
similar things? How can you say torture is wrong when you have dozens of men
still locked up indefinitely in Guantanamo? And so are we handing them a
propaganda win? And how do we reverse the course?

Mr. DIXON. Thank you for your question, Representative Omar. Yes,
there are leaders around the world who say don't talk to us about human rights
when you need to clean up your own house, including Guantanamo. Guantanamo
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was a terrible stain on the history of the United States. It was created as a prison
that would be outside of the laws of the United States.

I actually traveled to Guantanamo, I watched one of the hearings there and
was just appalled as they had a break because all of a sudden it was learned that
the CIA was listening in to the defendant's counsel talking to defendants, a
complete breach of client confidentiality.

One of the things that I am proudest of in my work history is that I, at
Human Rights First, worked with Senator McCain and Senator Levin to get the
law changed so that the administration could start sending individuals who had
been cleared by all the intelligence services could be cleared and moved to third
countries. So in my time we are able to reduce the prison population from 177 to
41. But we still have 41. And the blotch on our history is that our article 3
Federal courts are more than able to handle terrorism cases. They have handled
hundreds and hundreds and hundreds very successfully. And the importance of
them is that they provide due process of law. It is not a make-it-up-as-you-go
process which is what we are having right now.

Politically, I don't know that we are there yet, it will be up to you to try to
through those political road blocks. But ideally you want individuals who have
been accused of very serious crimes to actually go through the trial and have due
process. And that is the only way to start turning back the clock on the stain that
Guantanamo presents.

Ms. OMAR. Yeah. And I will say this because votes are called and we
have to go, it really isn't always about just due process. Because I believe just
because you are accused of a crime or convicted of a crime, that does not abdicate
your human rights.

And so what we are doing in our regular prisons, in our Federal prisons
and in places like Guantanamo, are things that we speak extremely vocally against
around the world. And so we have to make sure that the values that we espouse
are the values that we carry out. And so thank you.

Mr. McGOVERN. Well, thank you very much. As Congresswoman Omar
mentioned, they just called votes and there's 30 votes, so we are not going to have
you wait until we come back. We may have some more questions.

I just want to thank you. Look, we do a lot of hearings in this Commission
dealing with current mass atrocities that are unfolding. And we try to figure out
how do we deal with them once all hell has broken loose. Right? Part of what
this is about, too, is to figure out things we can do maybe to discourage future
mass atrocities from occurring. How do we prevent these horrific crimes against
humanity from unfolding? I think this is key to it.

So you have given us a lot of recommendations, I think we want to work
with you to try to put them into legislative form and to figure out how we can
move some of this stuff forward to make it better.

But I think this is incredibly important for a whole bunch of reasons. One
is, again, I think it helps deal with the issue of impunity and helps prevent future
mass atrocities from occurring. But also I want to believe that the United States
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of America stands for anything, we need to stand out loud and four square for
human rights, and we ought to be leading by example.

And, you know, again, we -- from the previous panel, there've been some
success stories that we can point to. We need more of them. We need to
strengthen the office -- we need not to eliminate departments or agencies that are
actually doing very good work on this.

This is really important I think to our image around the world as well. 1
want to make sure that any person guilty of war crimes doesn't think for a second
that the United States is a safe haven.

And that is what bugged me about the El Salvador stuff is that so many of
these creeps, these human rights violators, thought that they could come here and
get safe refuge, they could live the rest of their life out here and that that was
okay.

I think they probably felt that way because we were allied with them
during the 1980s. But we need to make it clear that they are not welcome here.
And if they come here, and we find them, they are going to be held to account.

So I thank you for being here. And we look forward to working with you
in the future.

This ends the hearing. Thank you.

[Whereupon, at 11:35 a.m., the Commission was adjourned. ]
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Tom Lantos Human Rights Commission Hearing

Hearing Notice

Pursuing Accountability for Atrocities

Thursday, June 13, 2019
10:00 — 11:30 a.m.
2200 Rayburn House Office Building

Please join the Tom Lantos Human Rights Commission for a hearing to
examine accountability for mass atrocities, with a focus on the tools and
mechanisms available to the United States government.

“Mass atrocities” are defined as large-scale, deliberate attacks against
civilians, and include genocide, crimes against humanity and war crimes. After
World War II the international community vowed never again to stand by in the
face of genocide and mass atrocities. But since then these crimes have been
committed in many countries and contexts, resulting in the suffering and deaths of
hundreds of thousands of people. Millions more have been forced to flee,
generating profound humanitarian, political, and national security consequences.

As with all human rights violations, victims of mass atrocities have the
right to truth, justice, reparation and the guarantee of no repetition. Accountability
is central to the concept of justice and is considered a form of reparation as well
as key for ensuring non-recurrence. Yet achieving accountability for perpetrators
of atrocities is difficult and relatively rare. Witnesses will discuss efforts by U.S.
prosecutors and policymakers to hold perpetrators accountable, drawing on past
cases, and offer recommendations to strengthen available tools and mechanisms
going forward.

This hearing is part of a series that reflects on the challenges to preventing
atrocities and identifies opportunities for Congress to improve U.S. government
capacities to detect and respond to grave human rights crises around the world.
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Smith).
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Law School.

Louis A. Rodi III serves as Acting Assistant Director for HSI
National Security Investigations Division (NSID). In this
capacity, Mr. Rodi is responsible for strategic planning,
national policy implementation, and the development and
execution of operational initiatives. Within NSID, he oversees
HSI’s National Security Programs, which include the National
Security Unit that partners with FBI’s Joint Terrorism Task
Forces, the Human Rights Violators and War Crimes Unit, and
the Counterterrorism and Criminal Exploitation Unit. Mr. Rodi
received a Master of Arts Degree in International Studies from
the University of Miami. He is a member of the Senior
Executive Service.

85



Panel 11

C. Dixon Osburn is the Executive Director of
the Center for Justice and Accountability, an
international human rights organization based
in San Francisco that holds perpetrators of
atrocity crimes accountable through litigation,
policy advocacy and transitional justice.
Previously, Mr. Osburn was the co-founder and
Executive Director of Servicemembers Legal
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Principal, Justice Consultancy International, LLC.
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Project.
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The Third Wave-Accountability for International
Crimes in an Age of Extremes

Mr. Chairman, members of this important and esteemed bi-partisan commission
that honors the legacy of a true hero to human rights, Congressman Tom Lantos, it
is my honor and pleasure to submit this written testimony for your consideration as
you confront important issues facing us today regarding human rights, the rule of
law, and accountability for those who commit international crimes.

As one of the founders of modern international criminal law, I have been seeking
justice for victims of atrocity for over two decades. I have worked with many of
this body in that noble effort. I count members of this commission partners in our
continued quest to hold accountable those who feed upon their own citizens.

We live in an age of extremes, where kaleidoscopic dirty little wars break out across
the globe and xenophobic heads of state, clutching to nationalism and populism as
a base of political support, step away from an age of accountability to a threatening
age of the strongman. This geo-political phenomenon, the likes of which we have

87



not seen since the early 1930’s, threatens over seven decades of a world order
cobbled together from the ashes of a great world war.

This unforeseen step away from a world order based on the rule of law and
international peace and security by settling our disputes peacefully and using force
only as a last resort threatens this new century and weakens our ability to hold
tyrants, dictators, and thugs accountable. Many on this commission have worked
hard to maintain a sense of stability through the rule of law, but our work is
threatened. In some ways, we are going backwards. Let us consider recent history.

Historical Backdrop-The Bloody 20™ Century

Almost a quarter of a billion people died of unnatural causes in the 20" century,
read that 225 million dying from war, disease, famine, and atrocity. Of that
number, over a 100 million died at the hands of their own government. The beast
of impunity fed on the edges of civilization for decades. Atrocity in Turkey,
Germany, the Belgian Congo, behind the iron curtain, in Central and South
America, China, the Soviet Union to name a few went unaccounted for.
Humankind chose not to use the rule of law to settle the problem, but resorted to
looking the other way for political expediency. Just in the Cold War alone almost
90 million people perished, more than the two world wars combined.

Ironically, in the middle of this very dark century, humankind created unwittingly
a future for accountability today. In four amazing years, between 1945-1949, the
international community created/drafted the United Nations, the International
Military Tribunal at Nuremberg, the Universal Declaration of Human Rights, the
Genocide Convention, and the revamped Geneva Conventions of 1949. These
efforts would go dormant for 40 years during the Cold War, yet would be the
glowing embers from which sprang the fire of justice in the 1990’s, called the Age
of Accountability.

From this Bloody Century an Age of Accountability

With the end of the Cold War and the shifting of political dynamics worldwide, the
stresses caused great strife and a rise of international crimes. The world for the first
time resorted to courts and tribunals to account for those crimes. Five courts were
created that will forever show that the rule of law is a powerful and stabilizing force.
They were the International Criminal Tribunal for the Former Yugoslavia, the
International Criminal Tribunal for Rwanda, the Special Court for Sierra Leone, the
Extraordinary Chambers in the Courts for Cambodia, and the International
Criminal Court.
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Important jurisprudence was established, showing the world that it had the capacity
to resort to the power of the law to create international peace and security. Due to
the efforts of these justice mechanisms, the jurisprudence established allows for
holding accountable heads of state who commit international crimes; goes after
those who harm women and children; destroy cultural property; and use rape as a
tool of genocide; among many other jurisprudential points. It was a golden age, lit
by the flame that burst forward in the early 1990’s from the embers of Nuremberg
and Tokyo.

The Light of the Rule of Law Dims in an Age of Extremes

The balance of the paradigm of international peace and security that is the hallmark
of the United Nations is threatened in this surprising age of extremes or what I refer
to as the age of the strongman. The entire 74-year structure of a global order that
arose from the horrors of the Second World War is cracking, wobbling, and shifting
in its foundation.

Nationalism not seen since the early 1930’s is on the rise. In many regions of the
world, leaders are turning inward, looking to their own resources to create political
dynamics that will have long-term geo-political consequences. It is an
unanticipated dynamic in a world that once embraced the concept of a global
village.

In this climate, the rule of law is questioned, particularly at the international level.
The wind in the sails of accountability that blew strongly across the globe in the
age of accountability have diminished or are dead calm. The bright red thread of
accountability is politics and the political will today is not one supporting
international justice mechanisms.

Strongmen across the globe are belittling the rule of law and questioning our
international paradigm that is the United Nations. We are in an unsettled time the
future of which is cloudy and dark.

The Impact? The Third Wave in Accountability and Movement Forward

Accountability for international crimes is not perfect and was never to be touted as
such. In many respects, it is two steps forward and one-step back, but it does move
forward. Despite the challenges presented, they are just new challenges, ones that
have been faced before and will continue to nip at the heels of modern international
criminal law and accountability.

It is best to look at this evolution of accountability as waves hitting the rocky coast
of lawlessness. The First Wave was the efforts by the four victorious powers after
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World War II deciding to hold accountable the leaders of Nazi Germany (and
concurrently in Tokyo the Japanese leaders) for their international crimes against
the world. This was an important step forward and set up the ground floor for future
efforts.

The International Military Tribunal at Nuremberg and the subsequent Council 10
trials there established procedures, jurisprudence, and frankly a new idea that
nations can resort to the law and not the gun to account for atrocity crimes. Yet all
this went very dark during the bi-polar tragedy of the Cold War that almost washed
away any gains made at Nuremberg.

The Second Wave in accountability was after the Cold War and the fall of the iron
curtain across central Europe. As the world began to adjust to these new realities,
political and ethnic strife erupted in several parts of the world such as in Yugoslavia
and Rwanda. For the first time in history, the international community reached for
the law and created the first modern tribunals, the International Criminal Tribunal
for the former Yugoslavia and the International Criminal Tribunal for Rwanda.
Both ad hoc tribunals established under Chapter 7 of the UN Charter were mandated
to prosecute those responsible for the war crimes, crimes against humanity, and
genocide. The perpetrators faced the power of the law.

During the last decade of the 20" century, a horror story was percolating in West
Africa that saw the destruction of tens of thousands of human beings in Sierra
Leone, Liberia, and Guinea. The world drawing upon this new concept of
accountability, created the world’s first hybrid international tribunal, a tribunal I
helped found, the Special Court for Sierra Leone.

During this period, the international community came together in Rome to create a
permanent criminal tribunal to prosecute the gravest of crimes. Additionally, the
world looked back and created a unique internationalized domestic court in
Cambodia to account for what is now called “the killing fields”.

This was the age of accountability, referred to above, where the international
community attempted using various justice mechanisms to account for the tragedies
of Yugoslavia, Rwanda, Sierra Leone, and Cambodia with a permanent court in
The Hague to carry forward the giant steps of these other courts and tribunals. We
now have the jurisprudence, the rules of evidence and procedure, and the
experience to face the many new accountability challenges we now face in this age
of extremes and the strongman.

As the world steps away from international accountability as the standard for
atrocity accountability, the Third Wave shows the resilience of humankind’s focus
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on accountability. However, as the world has stepped away from tribunals and
courts, new methodologies and ideas are working across the globe maintaining the
standard that those who commit war crimes, crimes against humanity and genocide
will be held accountable.

In the Third Wave, we see the creating of international mechanisms for Syria and
Myanmar that are collecting data and information on those conflicts and turning it
into usable criminal information and evidence for future local, regional, or
international justice mechanisms. This is an important step in maintaining the
ability of the international community to investigate, indict, and try aberrant heads
of state and their henchman who ignore the law and kill their own citizens.

Another step forward to fill the vacuum created by a lack of political will regarding
courts and tribunals, is domestic courts in various jurisdictions, mainly in Europe;
trying individuals for harms done to their citizens by those who violated domestic
war crimes statutes in places such as Syria. This is a positive step in getting states
parties to the Rome Statute and other nations developing their domestic capacity in
trying war crimes cases. Nations such as Germany, Sweden, Denmark, and Spain
are to be commended for their efforts.

The final accountability efforts in the Third Wave is the rise of grassroots efforts
by nongovernmental organizations, taking the experience garnered from the Second
War and the age of accountability, and professionally building criminal files on
those who are committing international crimes in places such as Syria, Myanmar,
South Sudan, and Yemen among other places. Organizations such as the Syrian
Accountability Project, the Yemeni Accountability Project, the Syrian Justice
Accountability Center, and the Commission for International Justice and
Accountability are excellent examples of like-minded experts in the field of atrocity
accountability coming together and building professional files on perpetrators of
international crimes.

Concluding Thoughts

We have come too far and have accomplished too much together to step away from
accountability. The rule of law in a robust human rights paradigm keeps the world
stable. In some ways, it is the great gyroscope that balances a world in an age of
extremes. This commission and the efforts of the larger committee structure within
this House of Representatives must never take its eye off the horizon of hope, peace,
and the law. The commission should support and encourage the efforts by many in
this Third Wave of accountability.
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In many outreach visits to my client the people of Sierra Leone, as Chief Prosecutor
of the Special Court for Sierra Leone, I told them three things: that no one is above
the law, the law is fair, and the rule of law is more powerful than the rule of the
gun. It truly is more powerful than the rule of the gun let us keep it so.

Thank you for the opportunity to submit testimony regarding my considered

judgement based on decades of experience “in the trenches” on the matter of
accountability in this age of extremes.
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