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Mr. Chairman James McGovern, Mr. Chairman Chris Smith, and Members of Congress, |
wish to thank you for the opportunity to testify before the Tom Lantos Human Rights Commission

on the topic of “Women and Girls in Afghanistan.”

It comes at a time when States should be unified in their fight against the commission of
all crimes against humanity, especially the horrific crimes committed against women and girls in
Afghanistan by the Taliban taking place in a widespread and systematic manner. Efforts should be
used to encourage States to use all available means within the international community to bring
the atrocities to an end (e.g., diplomatic pressure, economic sanctions, international criminal law

and so forth).

The International Criminal Court has jurisdiction in Afghanistan, which is a State Party,
and depending upon the circumstances other tribunals could be established, consider for example,
the International Criminal Tribunal for the Former Yugoslavia, International Criminal Tribunal for
Rwanda, Residual Special Court for Sierra Leone. So, there is law; criminal law and criminal
procedures are available, although they take time. The problem has to do with the nature of how
enforcement operates within the international system per se. In such circumstances, in order to
stop the commission of crimes against humanity, there needs to be a unified approach from the
international community taking into consideration the responsibility to protect, When a State is
unable or unwilling to protect its people the international community can use diplomatic,

humanitarian and other peaceful measures.
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Yet, as if the existing tools are not enough, a proposal has been made to amend the Draft
Crimes Against Humanity Convention, in particular, article 2(2)(h) the crime of apartheid to
encompass “gender apartheid.” I’d like to focus my testimony on this. Gender apartheid would be
defined as “inhuman acts committed in the context of an institutionalized regime of systematic
oppression and domination by one gender group over another gender group or groups and
committed with the intention of maintain that regime.” The term is being promoted largely by

various United Nations entities and non-governmental organizations.

Parenthetically, it is noteworthy that the crime of apartheid did not cause the dismantling
of the apartheid regime in South Africa, but was created after the fact. Understanding that the
content of the term “gender” admits of no agreement. The question raised is whether the proposal
is a sound one, especially since the legally binding definition of gender in the Rome Statute of the
International Criminal Court, discussed infra, has not been incorporated into the Draft Crimes

Against Humanity Convention.

A new crime of “gender apartheid” would polarize the international community and distract
States from working together to produce a unified response to assist women and girls in
Afghanistan. The reasons for this are primarily due to the ambiguity of the term “gender,” the
controversies historically surrounding the word, and the likely concerns of many States regarding
how a radicalized version of the expression “gender apartheid” might be used as a Trojan Horse
to eventually force certain States (e.g., Islamic States, conservative States with large Christian

populations) to adopt what they view as radical ideologies.

To this end, I will offer a summary of my research that concerns certain gender debates
within the United Nations system. Due to the seriousness of the terminology disagreements, many
people refer to them as “gender wars.” For the purposes of my testimony, I will confine my
comments to a 2012 research project, whose conclusions, in my respectful opinion, still hold today
(““Gender Wars’ in the United Nations” (2012) Ave Law Review, 1-31). To best understand the
debate, my testimony will provide some background considerations, and then commence from the
beginning when fundamental issues were first raised and debated about gender and continue today

within the United Nations (UN) system.
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At the risk of over simplification, the United Nations was established with the 1945 Charter
of the United Nations based on six principal organs, which is now a sprawling network of
subsidiary organs, and semi-autonomous bodies, programs and funds referred to as the United
Nations system. According to the Charter, the United Nations operates for the purposes set out in
Article 1, including: to maintain international peace and security; to develop friendly relations
between States; to achieve international cooperation and promote respect for human rights; and to
be a center for the harmonization of State actions in the attainments of these ends. The purposes
are grounded in certain principles in Article 2, which include: respect for the sovereign equality
and independence of all States; the obligation of States to self-implement in good faith their
assumed duties; the prohibition of the threat of or use of force; and non-interreference in the

domestic affairs of other States.

One might describe the international legal system as a horizontal system (not a world
government) based on the idea that each State is sovereign, independent, and equal. States are to
self-implement by adhering to a body of norms they have created or recognized (e.g., treaties,
custom, general principles, including natural law principles) to govern relations between sovereign
subjects, most notably States. The United Nations, an intergovernmental organization and subject
of international law, constitutes an important forum to gather together States, the primary
participants of the international system, but also other entities, including UN organs, non-
governmental organizations, intergovernmental organizations, and international private

associations and corporations.

Unsurprisingly, tensions exist among the participants. Over the years, it is well known that
UN bureaucrats together with some like-minded States have promoted the insertion of ambiguous
language into non-binding policy documents (e.g., reports, resolutions or conference consensus
documents) that does not legally bind States. In the absence of any consensus or agreed upon
definition that binds States, the current effort to promote the new crime of “gender apartheid” is
liable to backfire and drive States away from helping women and girls in Afghanistan, given the
fact that my studies illustrate at least four possible definitions of gender, and only one legally binds

States. They are as follows:
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1) gender is a synonym for women and sex or women and female children and sex

(common usage among States and international lawyers);

2) gender is a social construct distinct from biological sex (promoted by certain UN

entities);

3) gender is distinct from but dependent upon biological sex (the definition of the Holy See
(Pope), which has diplomatic status);

4) gender is the two sexes, male and female, in the context of society (the legally binding

definition in the Rome Statute).

The term “gender” first appeared on the international scene between 1976 and 1985, the
period devoted to the “UN Decade for Women: Equality, Development and Peace” when various
conferences were held, most importantly in Nairobi, where the UN Decade for women was
reviewed and appraised as a whole. The term appeared 16 times without definition in the outcome
document for that conference. The period from 1986 to 1995 directed efforts exposing violence
against women in a number of activities and the term was increasingly introduced, again without
a definition, into the 1993 Declaration for the Elimination of Violence Against Women (DEVAW)
as well as non-binding outcome documents of major world conferences on human rights in Vienna
(1993), on population and control in Cairo (1994), and on food and security in Rome (1996). Since
the term was usually placed in paragraphs dealing with women or women and children, many
states came to understand gender as a synonym for women and sex, or women and children and
sex. In contrast, over the same period, certain UN entities were using the term gender in their non-
binding reports defined as a social construct distinct from biology, while other UN bodies used the
term without definition solely to generate statistics on women-men ratios (e.g., holding offices).

States are not legally bound by these reports or definitions within the reports.
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The matter came to a head in 1995, when during preparatory meetings for the Beijing
Conference on Women, the term appeared 233 times in the draft outcome document, but no
definition was provided in the text. The negotiations were blocked, “gender” was bracketed, and a
vigorous debate ensued. One group of delegates promoted the inclusion of gender understanding
it as a social construct based on the premise that human nature and roles continually change and
evolve over time, while another group rejected the inclusion of gender because of the social
construct meaning attributed to it, which they claim rejected the idea of a universal human nature
and related notions (e.g., male/female, manhood/womanhood, motherhood/fatherhood). Needless
to say, reservations about one’s sex and sexual relations are capacious ambiguities that mushroom
into doubts about a whole range of issues that question the very foundation of human rights
recognized, in the 1948 Universal Declaration of Human Rights, which is premised upon a
common understanding of inherent human dignity, the human person, male and female, the rights

of men and women, and so forth.

In response, the Holy See led the charge to define gender knowing that many states rejected
a radical definition of the term. This effort proved unsatisfactory when the working group
comprised of 60 States opted for a non-definition and claimed that gender would be given its
“common usage,” that is, no new meaning would be attributed to the term. In this way, ambiguity
prevailed to a certain degree, although for the majority of States the common usage was that gender

is a synonym for women and sex or women and children and sex.

Unsatisfied with the non-definitional approach, the Holy See provided its own definition
that gender is a cultural aspect of femininity and masculinity but based on the biological sexes,
male and female. In so doing, it “exclude[d] dubious interpretations based on world views which
assert that sexual identity can be adapted indefinitely to suit new and different purposes,” and
dissociated itself “from the biological determinist notion that all the roles and relations of the two

sexes are fixed in a single, static pattern.” ! In other words, biological sex differences are relevant

! United Nations, Report of the Fourth World Conference on Women Beijing ( 4-15 September 1995),
A/CONF.177/20/Rev.1, 160 [hereinafter ‘United Nations, Beijing Report’],
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_CONF.177
_20.pdf;
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(e.g. motherhood/fatherhood) but being born female does not mean that women are inferior, cannot

study, drive, hold a job and so forth.

In 1998, gender became the center of debate during the negotiations of the Rome Statute of
the International Criminal Court (Rome Statute). Thanks to the Women’s Caucus for Gender
Justice “gender” was inserted in the document nine times, including in the section devoted to
crimes against humanity. It was ultimately defined largely due to the lobbying efforts of the
opposing coalition, led by the Holy See, which included countries with large Islamic and Catholic
populations. Scholar Valerie Oosterveld described the debate as “polarized,” involving many
countries that expressed either their support for, or opposition to, retaining the word “gender.” The
definition constituted a compromise between the two coalitions. It reads: “For the purpose of this
Statute, it is understood that the term ‘gender’ refers to the two sexes, male and female, within the

context of society. The term ‘gender’ does not indicate any meaning different from the above.”
Oosterveld sums up the opinions that criticize the definition as follows:

Some describe it as stunningly narrow, a failure, puzzling and bizarre, peculiar,
restraining and having limited transformative edge. Others claim that it wrongfully
elides the notions of gender and sex, making gender mean the same as biological sex
and therefore not recognizing that gender is a constructed and contingent set of
assumptions about female and male roles. One....describes the definition as

preventing the approaches that rely on the social construction of gender.”

By the mid 2000’s the dissatisfaction for gender feminists was perhaps best stated by Hilary
Charlesworth (currently a Judge of the International Court of Justice), then, a scholar, who

lamented that gender had been “defanged.” She noted:
1) gender “is not an easily transmissible technical concept;”
2) gender is typically understood by international lawyers as a synonym for women and sex;

3) gender is “an insipid and bland concept” with “little cutting edge,” because it is linked

with biology; and
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4) gender is at its narrowest or worst, when it means women, children or mothers. She

expressed similar concerns for the term “gender mainstreaming.
d 1 for the t “gend t ”

Scholars and activists continue their efforts. Since the 1990’s, Oosterveld has been
strategizing with many persons and entities to, among other things, change the definition of gender
in the Rome Statute through an interpretation that would conform the definition to the social
construct theory ever urging States “supportive of a sensitive and forward-looking use of the term

‘gender’...to plan ahead, work together during negotiations, and act as a cohesive bloc.”

Given these continued efforts, one should expect the new crime of “gender apartheid” to be
interpreted by many States as a masked strategy to advance a polarizing agenda. If so, this will not

assist women and girls in Afghanistan.
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